American Postal Workers Union, AFL-CIO

1300 L Street, NW, Washington, DC 20005
(202) 842-4271 Office

(202) 216-2634 Fax March 26, 2010

E-mail: SCarne

Re: National President’s Conference
OWCP / NRP and Human Relations Department Updates

COLA- Effective March 1, 2010, the CPl OWCP COLA adjustments is 3.4%. For FECA, the base month
for comparison is December, and from Dec., 2008 to Dec., 2009. FECA Bulletin # 10 — 02

Consultation Codes - OWCP will adhere to the recent decision by the Center for Medicare and
Medicaid Services (CMS) that was announced in MLN Matters, #fMM6740. Effective March 1, 2010
OWCP will no longer accept the use of the AMA/CPT (Current Procedural Terminology) Consultation
codes ranges 99241-99245 and 99251-99255 for outpatient and office settings. Any line items
submitted with date of service on or after March 1, 2010 will be denied and returned stating “The
requested procedure is not a covered service”. For additional information please refer to CMS MLN
Matters Number; MM6740 located at:
http://www.cms.gov/MLNMattersArticles/downIoads/MM6740.pdf

2011 Budget Proposal- FECA- Included in the President’s 2011 Budget Proposals is a rehashed
provision from previous administrations. The proposal appears to: (1) change the waiting period to
mirror that of postal employees (part of the Postal Accountability and Enhancement of 2006),
moving the 3-day waiting period to the beginning of the injury/iliness; (2) provide a retirement
benefit based on the employees retirement-age; (3) permit the Department of Labor to collect
compensation costs from responsible third parties; (4) cross match FECA records with Social Security
records, seemingly to determine whether a FECA enroller has other work-related compensation; and
(5) increase benefits have not changed since 1999, See attached excerpt entitled “Other Savings:

FECA Reform”. APWU is in the process of preparing a response to counter these proposals.

Pharmacy Providers - On December 1,2009, DOL implemented a new policy for processing Schedule
Il drugs for claimants who are identified as recipients of the FECA Program.
h'ttp://www.dol.gov/owcp/dfec/pharmacy-schedule~ll—policy.htm

USPS Timeliness Rating- The DOL reports that for the 1 Quarter of the Fiscal Year 2010 the USPS
has a 92.6 (down 2.2% from 2009) timeliness rating [within 14 calendar days (10 work days) of first
receipt] for CA1 and CA2 submissions (11,326) compared to all other Government agencies whose

cumulative average timeliness rating is just 80% (up 3.2% from 2009) on a total 16,626 CA1 and CA2
forms submitted.
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page by connecting through DFEC>e-tools.

New Billing Requirements for OWCP Programs- Providers (excluding Pharmacy) must bill with their
ACS OWCP provider number in box 33 of OWCP-1500 or box 51 of OWCP-04. If the number is not on
the form, your bill will be returned.

Interactive Voice Response System- FECA users can access the Interactive Voice Response System
(IVRS) to utilize bill status inquiry, claimant eligibility inquiry, and medical authorization inquiry
functionality 24 hours a day. To access IVRS system, please dial (866) 335-8319 and select option ‘1’
from the main menu.

COP Bulletin- is still pending. Changes to the law were signed into effect on December 20, 2006 by
President Bush which imposed a 3 day waiting period for COP to Postal employees only.

Claimant Query System (CQS) - allows claimants to access information regarding their claim:
benefits payments, benefits tracking, medical bill status, case status history, accepted conditions,
employing agency information and CA-16 information. To access the system visit:
http://owcp.dol.acs-inc.com then link to “Claimant” next to the FECA window, accept the
agreement, input case file #, date of birth, date of injury and submit; on the next landing page you
can link to CQS in the toolbar on the left side under “Inquiries”.

EHSS (Employee Health and Safety System) - The USPS piloted and rolled out this system nationwide
late September 2009 without bargaining with the unions. The system is intended to mandatorily replace
accident reporting procedures (PS form 1769) and said to populate all input information to other
relative form generated by the system. Although the APWU received two after-the-fact and very limited
briefings, the USPS has yet to fulfill our request for information or give APWU access to the system to
review all of its capabilities and components, A ULP charge was filed by APWU on January 29, 2010. It is
important to note that this system populates CA forms and the USPS methodology requires the
employee to dictate information to the supervisor who will then type the remaining information onto
the forms. Members should be apprised that they have the right to refuse the system completed /
generated form. Employees may demand to a blank copy of the CA forms to complete and sign own
their own. Forms completed by hand must be accepted. The USPS advises under these circumstances
the handwritten CA form will be submitted to OWCP but the information contained on the forms will
still be input into the EHSS by the SDO to complete system records. Employees are cautioned that they
should follow behind the SDO to ensure the SDO input the employee’s written information exactly as
submitted,

SF-8 “Notice to Former Employee about Unemployment Insurance” - Employees should request this
form from the USPS because the withdrawal of any medically suitable work has “unemployed” for those
“lost hours. The USPS has advised it will only issue the form when requested. It is important to note that
unemployment compensation eligibility varies from state to state, and that OWCP will not offset WLC
for simultaneous UC but UC will likely have to be repaid to the state once WLC is approved/ received.

EEOC Class Action Certification (NRP) - On May 30, 2008, in the case of Sandra McConnell et al v. United
States Postal Service, an Administrative Judge (AJ) for the Equal Employment Opportunity Commission
(EEOC) certified a class action complaint alleging that the Agency had discriminated against all
rehabilitation and limited duty employees on the basis of disability when it implemented the National
Reassessment Process. The Postal Service disputed the claims and appealed the certification which
defines class members as “all permanent rehabilitation and limited duty employees of the United States
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National Reassessment Process MMI Phase 1 Validation - Phase 2 Implemented

2/12/2010 Phase 2 Status
P1 Search | Job Offer

Area District Validation | P2 Start Step Step NWA Step
1 |Western Dakotas 2/21/2007 | 3/6/2007 | completed | completed | Rehab Completed
2 |Northeast Northern NE 2/23/2007 | 3/13/2007 9 4 15**
3 |Western Salt Lake City 4/5/2007 | 4/24/2007 | completed | completed 4
4 [New York Westchester 4/5/2007 | 4/18/2007 | completed | completed | Rehab Completed
5 |Pacific San Diego 4/26/2007 | 5/9/2007 | completed | completed | Rehab Completed
6 [Southeast |South Georgia 5/1/2007 | 5/17/2007 15
7 |Western Mid America 5/16/2007 | 5/24/2007 | completed | completed | Rehab Completed
8 |Northeast Boston 6/12/2007 | 6/28/2007 9 4 15
9 |Pacific Honolulu 6/26/2007 | 7/9/2007 | completed | completed | Rehab Completed
10 |New York Caribbean 6/26/2007 | 7/9/2007 | completed | completed | Rehab Completed
11 |Eastern Cincinnati 7/6/2007 8/8/2007 9 4
12 |Southeast |South Florida 8/28/2007 | 9/28/2007 8 6 15
13 |Northeast Connecticut 9/14/2007 | 10/10/2007 9 4 15
14 |Southwest |Oklahoma 9/19/2007 | 10/9/2007 9 6
16 |Eastern South Jersey 9/21/2007 | 10/10/2007 9
16 |Cap Metro  |Baltimore 9/24/2007 | 10/22/2007 6
17 |New York Northern New Jersey 9/27/2007 | 10/5/2007 6
18 |Great Lakes |Northern lllinois 10/18/2007 | 11/14/2007 8
19 [Cap Metro  |Richmond 11/7/2007 | 11/13/2007 6
20 |Eastern Erie 11/14/2007
21 |Great Lakes |[Gateway 1/11/2008 | 3/6/2008 4
22 |Southwest |Fort Worth 1/17/2008 | 2/22/2008 9 6
23 {Western Central Plains 1/23/2008 | 3/27/2008 | completed 6 4
24 |Northeast Massachusetts 1/25/2008
25 |Southeast |Suncoast 2/15/2008 | 4/1/2008 8 6 15
26 |Great Lakes |Detroit 2/28/2008 | 4/3/2008 4
27 {Northeast Southeast New England | 3/27/2008 | 6/13/2008 9 6 15
28 |Pacific San Francisco 3/28/2008 | 4/29/2008 9 6
29 |New York Central New Jersey 4/15/2008
30 |Southeast |Mississippi 4/16/2008 | 8/11/2008 8 3
31 |Great Lakes |Greater Michigan 4/23/2008 | 7/24/2008 4
32 |Southeast |North Florida 4/30/2008 | 7/31/2008 8 6
33 |Southwest |Albuquerque 5/9/2008 | 6/24/2008 9 6
34 |Northeast Albany 6/2/2008 | 7/16/2008 9 4 15
35 |Great Lakes |Central lllinois 6/5/2008 | 7/29/2008 4
36 |Cap Metro |Greater South Carolina 6/5/2008 719/2008
37 |Northeast Maine 6/18/2008
38 |Western Colorado/Wyoming 6/25/2008 | 7/29/2008
39 |Pacific Sierra Coastal 7/17/2008 | 8/19/2008
40 |Eastern 'Kentuckiana 8/5/2008 | 10/30/2008
41 |Great Lakes |Greater Indiana 8/7/2008 | 9/16/2008 |
42 |Western Arizona 8/15/2008 | 10/23/2008 6 6
43 |Great Lakes |Southeast Michigan 8/21/2008 | 10/21/2008 4
2-12-2010

NRP MMI P1 Validation - P2 Implemented
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NRP Phase 2
Limited Duty
Implementation / Projection

Area District Jlermentation Dat
2/19/2010 rojected Date
Capital
Greater SC
Baltimore
Richmond 0
Northern Virginia 20
Greensboro 3/15/2010
Mid Carolinas 4/19/2010
Capital 4/27/2010
Eastern
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- [Philadelphia
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Northern Ohio 3/9/2010
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NATIONAL REASSESSMENT PROCESS (NRP) PHASE 2, SEARCH PROCESS

RESPONSIBLE TEAM MEMBER

ACTION

DESCRIPTION

OUTCOME

STEP 1-HQIC Team Leader

Meet with Area and first
selected District NRP
teams

Train the area and first selected District
NRP teams on the phase 2 Search process
of the NRP and also an overview of the

Area NRP and first selected District meu Hmmgm
will be prepared to initiate the NRP phase 2
search process

entire Phase 2 progess _

STEP 2 - Area NRP Team

Meet EW: District senior
staff

To »:ﬁ.dm.cnw m:@. mmﬁmﬂm zwv Phase N and
to confirm full support and District NRP
team implementation

_u.m.m.ﬁo.ﬁ Senior Management will have v.mmm...
briefed on Phase 2 Search and Job Offer
processes

B

STEP 3 - District Senior

Management; Area and District
Managers Injury Compensation,
Injury Compensation Team
Leaders, Operations Team
Leaders and Managers Labor
Relations

. mo:ma:_m mma :o_m a

mesting with
representatives of ali

unions associated with the

district

.m.ovm,:*o:s n..:m E:omm wgm NRP murmmm 2 will

be initiated

ﬁ: unions will have been briefed on the zmv ]

process ~ Phase 2

TP

STEP 4 - Area Injury
Compensation Team Leader, (D)
Injury Compensation staff

Update and adjust NRP
workbook

Update and adjust the NRP workbook to
have all MM! employees listed on the
rehabilitation tab and the non-MMi
employees listed on the limited duty
worksheet

NRP workbook will be prepared for Phase 2
implementation of the NRP

STEP 5 - Area NRP Team

OO:Q :Q,. a B.Wmn:m with

District NRP team to cover

the NRP Phase 2

Conduct a meeting with District NRP team
to introduce the District NRP Operations
team members to the NRP process.
Necessary work will be defined and
discussed

District Operations NRP team members will have
canvassed all officesffacilities within their area
of responsibility to identify and list all identified
necessary work




m._.m_u m-?mwwna Ommmaon..zmv .,\,
Team .- ‘

'STEP7 - Area NRP Team'




NATIONAL REASSESSMENT PROCESS (NRP) PHASE 2 JOB OFFER PROCESS

RESPONSIBLE TEAM MEMBER

ACTION

DESCRIPTION

OUTCOME

STEP 1 - Manager Injury
Compensation {D)} and District
Operations team members

The Operations team
member submits the DAT
approved Proposed Duties
for Rehabilitation Modified
Position worksheet to the
senior manager for
approval

The Onm_.m.mo:w Team member submits the
DAT approved Proposed Duties for

to the Senior Manager for approval. The
Senior Manager approves or modifies the
worksheet and refurns it to the Operations
team member

Rehabilitation Modified Position worksheet

A potential Rehabilitation Modified Position has
been identified, submitted and approved by a
senior manager

Nerrar ey .

STEP 2 - District Injury
Compensation staff and
Operations Team Leadres

Prepare formal
Rehabilitation Modified
Position offer and
Rehabilitation Modified
Positi infion

Compiete the formal Rehabilitation
Modified Position offer and the
Rehabilitation Modified Position
description

The formal Re-employment/Reassignment
Rehabilitation Modified Position offer and
position description has been completed

STEP 3 - District NRP Team

members {Operations and Injury
Compensation) and District Labor

Relations Team Member

Prepare an interview

schedule fo
present/discuss the
proposed Re-employment /
Reassignmnet
Rehabilitation Modified
Position offer

for the employee {Injury Compensation,
Labor Relations and Operations) prepare a
schedule to discuss and present the
Rehabilitation Modified Position offer.
Prepare and mail the employee and the
Union nofification leiters

The interview schedule has been completed and
the employee and the Union have been notified

STEP 4 - District NRP Team

Conduct Re-empioyment /
Reassignment
Rehabilitation Modified
Position offer interview

As per the interview script for

Rehabilitation Modified Position offers,
complete interactive interview with the

empioyee

The employee interview and presentation of a Wm.
employment / Reassignmnet Rehabilitation
Position Offer has been complieted




STEP 5 - District NRP Team

- members, Manager Injury

compensation, District NRP Labo
Relations Representative




NATIONAL REASSESSMENT PROCESS (NRP) PHASE 2 NWA PROCESS

RESPONSIBLE TEAM MEMBER

ACTION

DESCRIPTION

CUTCOME

STEP 1 - Manager Injury
Compensation (AO), injury
Compensation Team Leader (AO)

Meet with OWCP District
Director

Have a meeting with the OWCP District
Director to discuss NRP and present
preliminary NWA list

OWCP will have been briefed onthe NRP and a
document flow process will be agreed upon
between the USPS and OWCP

STEP 2 - Area and District NRP
Teams

Review preliminary NWA
list files and all Search
documents

Area and District NRP Teams will review all
NWA employee files and all Search
documents for accuracy and thoroughness

The Area and District NRP teams will have
reviewed all preliminary NWA employee files for
proper and complete documentation

STEP 3 - Area and District NRP
Team Leaders

m.uwm,.um.:m .m“m\:-g.nm vmnwmmmm
and meet with District
senior managers
responsible for 546 and
Light Duty Search sign-off
packages to explain their
responsibility and required

A meeting will be scheduled and held with
the District Managers direct reports to give
the status of the NRP and to discuss the
required sign-offs to be completed by the
senior managers

546 sign-off and Light Duty sign-off packages
will have been prepared and a meeting will have
been held with all senior managers covering the
search process steps with the District
boundaries

actions

STEP 4 - Area NRP Team Leaders

Meet with the Manager, HR

for all surrounding districts
represented by the LCA
information to discuss the
completion of the sign-off
packages

Schedule and hold a meeting with the
Manager, HR for all surrounding disiricts
represented by the LCA information to
discuss the overall NRP and the District’s
responsibility in completing 546 and Light
Duty Search and the completion of the sign
off packages

The surrounding districts will have been briefed
on the NRP; and the 546 and the Light Duty
Search sign-off packages will have been
delivered and the process will have commenced

Compensation staff and District
NRP Operations Team Leader and

Track and file all 546 and
Light Duty Search
packages as they are

All sign-off packages both from within the
District and also the surrounding Districis
within the LCA will be tracked and filed

when they are returned

All 546 and Light Duty Search sign-off packages
will have been returned and filed

members




STEP 6 - District NRP Tean

{STEP S,m.,mumsowz RP tean

STEP 11 .- Area NRP-Team




NATIONAL REASSESSMENT PROCESS (NRP) PHASE 2 NWA PROCESS

ACTION _

RESPONSIBLE TEAM MEMBER

___ DESGRIPTION

OUTCOME

STEP 13 - District NRP Operations
Team Leader or member

Notification to the
installation heads of all
preliminary NWA

The installation heads of all vﬁmmamzm_@
NWA employees will be nofified of the
upcoming second interactive interview

Installation heads will have been briefed on the
second interactive inferview

‘ m%vmo<mmm

STEP 14 - District NRP team, Area
operations Team Leader, Area
Injury Compensation Team Leader

The District NRP team will
conduct the second
interactive interview with
ail preliminary NWA

The second interactive interview will be
completed in compliance with the script for
the second interview

The second interactive interview will have been
completed

employees

STEP 15 - District Injury
Compensation staff and
Operations Team Leader and
members

Track all internal USPS
activity for all NWA
employees

The District NRP team must track and
identify any internal USPS activity for ali
employees placed on the rolis of OWCP
due {o the result of a NWA determination

All internal activity due to NWA determinations
will be tracked
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American Postal Workers Union, AFL-CIO

(202) 842-4271 Office Memorandum 1300 L Street, NW
(202) 216-2634 Fax Washington, DC 20005
E-mall: SCarney@apwu.org

Fromhe Qffice of $ddan M. Cardey
Hughgn Relatipps Dir
o
When OWCP Denies Compensation Based on a Previous

Lost Wage Earning Capacity (LWEC) Determination

Some employees who have had their medically suitable job withdrawn by the Postal Service as
a result of the National Reassessment Process (NRP) are being denied wage loss compensation
by OWCP because of a previous LWEC decision. How does this happen?

OWCP procedures require that when an employee with an accepted claim has returned to work
for at least 60 days, the claim examiner (CE) should determine if the salary that the claimant is
being paid fairly and reasonably represents that employee’s actual wage earning capacity. If the
CE determines that the employee’s pay does represent his or her actual ability to earn a wage,
then a formal LWEC decision is issued.

When injured Postal Service employees return to full time work following their injuries, whether
returning without restrictions or to a limited duty or rehabilitation job (OWCP calls such
medically restricted jobs “light duty”), the Postal Service pays them the salary that they would
have acquired had there been no injury or disability (See Chapter 546.143.e. of the Employee
Labor Relations Manual).

Therefore, they have been restored to their normal wage and have not lost any capacity to earn
a wage. In such cases the CE will determine that there is no loss of wage earning capacity and
will issue a formal decision indicating that the employee has a 0% LWEC.

The Employees’” Compensation Appeals Board (ECAB) has ruled repeatedly that once a formal
LWEC has been issued, it can only be changed in three circumstances:

e The original LWEC rating was in error;

e The claimant’s medical condition has changed; or

e The claimant has been vocationally rehabilitated, /e. is working in a new job which pays
at least 25% more than the current pay of the job he or she was working when the
original LWEC was performed.

So, as a result of these policies, this is what can happen. An employee returns to work following
a disabling workplace injury, and subsequently receives a 0% LWEC as described above. Then,
as a result of the NRP the modified job is withdrawn. Based on the loss of the medically suitable
assignment, the employee files a C4-2a, Notice of Recurrence and a CA-7 (or 7a), Claim for
Compensation. OWCP will review the claim and probably accept the recurrence of disability
claim, but would not authorize the payment of wage- loss compensation because the claimant
has a 0% LWEC rating, and none of the three permitted reasons for changing that






Guide for the Appealing the Denial of Compensation Based on a Previous “Lost Wage Earning
Capacity” (LWEC) Determination

(Date)

Dear Sirs:

My name is ( ), my address is ( ), and my OWCP file number is ( ).
I am appealing the OWCP decision dated ( ) which denied me wage loss compensation. This

decision stated that I was not entitled to compensation because a Loss of Wage Earning Capacity (LWEC)
evaluation was conducted after I returned to work following my disability, and that a formal decision was
issued at that time declaring that I had a 0% LWEC,

As you know, the Employees’ Compensation Appeals Board (ECAB) has ruled that after a formal LWEC
decision has been issued; a claimant seeking modification must establish that one of three circumstances
occurred: that the original rating was in error, that the injury-related condition has worsened, or that the
claimant has been financially rehabilitated.

I believe that the facts establish that original LWEC determination was in error.

The limited (light) duty job in which I was working when the LWEC was performed was not a duty
assignment and not part of the authorized complement. It was created solely for me; would not exist
except for the Postal Service's obligation to provide me with medically suitable employment, and would
disappear as soon as I left it. It was never available for bid or application by any other employee.
Therefore, it was an odd lot or make-shift job as defined by a number of ECAB decisions, and any LWEC
determination based on this assignment would be in error. '

My limited (light) duty job was created to meet my particular needs and was not available to other
employees. In the Postal Service a “funded” or “classified” position (to use terminology used in other
federal sectors) is called a “duty assignment”. A duty assignment is a set of duties and responsibilities
within recognized positions regularly scheduled during specific hours of duty. These individually identified
and numbered duty assignments make up the “authorized complement” of any Postal Service installation.
To seek assignment to one of these specific duty assignments, an employee must submit a written
request by either bid or application.

My medically suitable assignment did not constitute an actual, bona fide, established, duty assignment
available to other employees. It consisted of ad hoc, unclassified duties. Therefore, the limited (light)
duty job that T was performing when the LWEC rating took place was an odd-lot, or make-shift position.

The ECAB has established in cases such as Baggett, 50 ECAB 560; Wade, 37 ECAB 556 (1986); Rowe,
Docket No.88-1179 (issued September 27, 1988); and Moss, Docket No. 89-846 (issued July 26, 1 989),
that wage earning capacity is a measure of the employee’s ability to earn wages in the open labor market
under normal employment conditions.

They further established in Woolever, 29 ECAB 114, that a make-shift job is one which is designed for an
employee’s particular needs, and, therefore, it does not constitute an identifiable, regular position of a
type readily available on the general labor market.

In Emory, 47 ECAB 371, and in Weisman, 50 ECAB 418, ECAB reiterates the principle that actual
earnings do not fairly and reasonably represent a claimant’s wage earning capacity if those earnings are
derived from a make-shift position designed for the claimant’s particular needs.

Therefore, I am requesting that the previous LWEC be declared in error and set aside, and that the
decision denying me wage loss compensation be vacated.

(signed)



}14 : Determmmg WED based on Actual Earmngs



On March 26, 2010 apprised by Linda DeCarlo, DFEC,
Chief Branch of Technical Assistance. This is an approved
QWCP letter and all NRP displaced employees can expect

to receive one. File Murmiber;
{04Gry-nycai-p
INSTRUCTIONS ON SEEKING EMPLIYMENT
Flle Number:

When vou are no lorger fotally disahled bacause of your infury, you must seek erployrmant which
s suitable b your improved sondition (intiuding light Quty ar parttime employmest, if applicable),
Absuch timea, you should report b the-agenny whers you last worked; [t will advise vy of your
remployment fights, 1 that agenay does not heve employment suitable for you, then ragister,
withowt delery, with the neavget offica 0T your Stete Employment Sarvice, The state furnisheas
erplayment services frea of charge. You may obtain ihe addrass of your Stats Brmployment
Servico from your loval postmaster or from o telephang directory. [t 16 eumbent ugon you ts
seek amployment sultable o your improved condition, Refogal by a pamisiy disabled empioyes w
amak, accep, araontinue suitable wark is bawlul grounds for the retiuction Srdammination of
nompanstion.

L0 NOT file slaims {Form GA-7) unfess you are requested i do go. If you retien-to you former
Jobs or obtain other ermployniant, submitthe fallowing eformation to the DWOR atonee,

1. Name and address of emplover.

2. Date you raturnad fo waork.,

3. Twpe of work you are perferming,
4. Your wealdy pay rate,

8. Number of faurs warked per week,

Your pay rate should inslude not only cashwages, but ales “weges in kind." augh as bomrd and
lodging, if you sre self-amplayed (v example, ag @ farmer or 2 stars operator), you must report
@5 YOUP pay rate what 3 would reve cogt you ¢ hire someons &lse B do the sifne work.

Yo it alee report any ratirsment income, 4isabiBly income,-or aompansation benefits from ary
Federal agendy. Thig le hesause & melpient of somparteation banafis under the Fadaral
Employesy’ Compensation At is nol, parmiited ta recélve Danatits under zartain piher Federg)
programs, including the Cidl Sarvics retirarent prograim,

If you are receiving or have fled for Social Sacurity disabliity bensfits, please tontact your (ogsl
Bacial Securily offios about this awerd,

Alst, ke accurats reeards.of your aforts tu obtain employment, Inciuding information whish
telly when, where {(address), ard to wharn {persennel officer of sther oficial of thé sstablichment
O tusiness) vou appled for watk,

Flegse advise thin Qfics Immediataty of any ohange in residens:or mailing addraes o any

changa in the status of soy dependents clalmed by you 16 astablish entittemant ta additlens
compensation,

Plagse sign/date bilow after reading e terme below amd return this original page o this office
immediataly, Make & copy for your revords,

I have read the sbove and understand the condiffong underwhioh | may receive sompergation
and the lems [ mugt repatt to the Deapariment of Labor, Office of Werkers' Companzation
F”rogmma_. i sonnection with iy claim and 7 agree to ba bound iy these conditions,

Funderstand that wilful fallure on my partde comply with these sanedisions ean result iy
tsrmination ar forfeiturs of tanefiis and lability for resulting overpayraents. | A afso awars that
any falsification or willful omisston may ragult 4 orimingl progecution.

Signature (i ink) —







Susan M. Carney

Human Relations Director

Advance Release March/April 2010
APWU Postal Worker magazine article

EEOC Upholds Class Action

On May 30, 2008, in the case of Sandra McConnell et al v. United States Postal Service, an
Administrative Judge (AJ) for the Equal Employment Opportunity Commission (EEOC)
certified a class action complaint alleging that the Agency had discriminated against all
rehabilitation and limited duty employees on the basis of disability when it implemented the
National Reassessment Process. The complainant made numerous claims which the presiding AJ
categorized into four broader complaints: The NRP fails to provide a reasonable accommodation;
creates a hostile work environment; wrongfully discloses medical information; and has an
advetse impact on disabled workers.

USPS Appeal

The Postal Service disputed the claims and appealed the certification which defines class
members as “all permanent rehabilitation and limited duty employees of the United States Postal
Service who have been subjected to the National Reassessment Process (NRP) from May 5, 2006
to present, allegedly in violation of the Rehabilitation Act of 1973.” The USPS asserted that the
decision was in conflict with applicable legal authority and alleged that the class complaint
[employees?] failed to meet the class prerequisites of numerosity, commonality, typicality, and
adequacy of representation for any of the claims presented against the Service regarding NRP.

The Postal Service argued that the only common thread was that all class members have been or
will be reassessed, and maintained that any denial of reasonable accommodation should be heard
on a case-by-case basis. Likewise, the agency argued that the “theoretical” claim that the NRP
creates a hostile work environment would also have to be addressed on a case-by-case basis in
the absence of a policy or practice promoting “severe and pervasive” workplace harassment.

The agency also asserted that no policy or practice had been identified regarding the charge that
NRP wrongfully discloses medical information. And in a misleading attempt to demonstrate that
reassessment does not typically result in “No Work Available,” determinations, the USPS argued
that only a “small percentage” of employees have fallen into this category. F inally, in an attempt
to minimize its exposure, the Postal Service requested that the EEOC limit the class to rehab
employees who worked in the Western New York District and were told there was no work
available during the pilot phase of the NRP.

In its Jan.14, 2010 ruling, the EEOC rejected the USPS appeal and ordered the Postal Service to
notify all potential class members. Although the certification was upheld as proper, and the
threshold issues were resolved, the validity of the complaints will remain undetermined until the
Merits Phase of the process.

(cont.)
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American Postal Workers Union, AFL-CIO

1300 L Street, NW, Washington, DC 20005

(202) 842-4271 Office
(202) 216-2634 Fax

E-mail: SCarney@apwu.org

From the Office of Susan NI L£arney
man Relationg Dire
ude”

Limited Duty For New Injuries and Existing Modified Assignments
National Reassessment Process (NRP), Phase 2 Pilot

Pilot Sites: Los Angeles, Sierra Coastal, Santa Ana, SE New England

Pilot Dates: LA- March 17" — April 17", Others March 23" — April 23"
All have been extended to May 24". No additional notice received to date. Anticipate
nationwide forthcoming.

Purpose: To “test the application of established processes used for rehabilitation
employees in National Reassessment Process (NRP) Phase 2 in making modified
assignments for employees with temporary medical restrictions (Limited Duty)”,

New Protocol: Will impact limited duty employees and those MMI (rehab) employees
who have not yet gone through Phase 2. This officer believes the USPS is testing this
new protocol because existing NRP has not yielded the results the company was looking
for. Additionally, early out is also not producing the yield USPS had calculated in
addition to decrease in mail volume.

USPS: Advised that the “assignments made or modified during this pilot test will be
consistent with current relevant regulations”.
» APWU NRP Step 4 Disputes (craft seniority, separation-disability, commuting
area ) still applicable, as is the
® “When a Limited Duty / Rehab Assignment is Withdrawn” document posted on
the Human Relations Department > Federal Injury Compensation web pages
within the USPS Reassessment Process Background web article dated June 2006,
¢ Locals still directed to file “operational necessary” vs. “medically suitable
disputes — Article 19 violation ELM 546.

Distinct and fundamental differences between “NRP Phase 2” and the new NRP protocol:
 Daily Determinations - frontline supervisor Step 1 -2, District NRP Team
Step 3-8
» No interview notification to employee or to union.
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American Postal Workers Union, AFL-CIO

Reference letter regarding 8106 sanctions, job offers less
than 4 hours for individuals capable of working 4 or more
hours, and daily determinations.

1300 L Street, NW, Washington, DC 20005

July 14, 2009:

Susan M. Carney

Human Relations Director

202-842-4270 [Office)
202-216-2634 [Fax)

National Executlve Board

Willlam Burrus
President

Cliff Guffey
Executive Vice President

Terry R. Stapleton
Secretary-Treasurer

Greg Bell
Director, Industrial Relations

James “Jim" McCarthy
Director, Clerk Division

Steven G. Raymer
Dlrector, Maintenance Division

Robert C. "Bob” Pritchard
Director, MVS Division

Bilt Manley

Director, Support Services Division

Shatyn M, Stone
Coordlnator, Central Region

Mike Gallagher
Coordinator, Eastern Region

Elizabeth “Liz" Powell
Coordinator, Northeast Reglon

William E. “Bill" Suliivan
Coorcinator, Southern Region

Omar M, Gonzalez
Coordinator, Western Reglon

Edward Duncan, Deputy Director, Operations and Claims Management
Stephanie Semmer, Chief, Branch of Technical Assistance

Department of Labor, Office of Workers Compensation Programs
Division of Federal Employees Compensation

200 Constitution Avenue, Suite 3229

Washington, D.C. 20210

Re: Suitability determinations and payment of wage loss compensation
Dear Ed and Stephanie,

I appreciate each of you taking the time to meet with me and Richard on June
25,2009 at your headquarter office. As we shared with you, APWU
anticipates disconcerting issues will continue to surface as a result of the
USPS National Reassessment Process. Therefore, we certainly appreciate
DFEC’s willingness to issue guidance to its District Offices as an effort to
ensure that the proper application of the FECA regulations and procedures is
understood and adhered to. However, as you are aware we repeatedly
expressed our concerns during the meeting regarding the issue of job
suitability determinations, particularly regarding wage loss compensations
under the “four hour” rule. As I am sure you can understand, this issue
remains a paramount concern for APWU. We would like to take this
opportunity to reiterate our position and to discuss the applicable controlling
language which we believe supports our position.

=~ The APWU strongly rejects the idea that employees who are capable of

working four or more hours but are offered less than four hours of work will
be denied wage loss compensation by DFEC for the hours of work they were
offered. At our meeting, reference was made to 5 USC 8106(c) 2 as being
supportive of your position regarding this issue; however, this cited section
of the FECA in fact states, “A partially recovered employee who - refuses or
neglects to work after suitable work is offered to, procured by, or secured for
him; is not entitled to compensation” (Emphasis added.)

Furthermore, The Federal (FECA) Procedure Manual Part2, Chapter 814-
4b(1) makes a clear distinction by stating, “A job which involves less than
four hours of work per day where the claimant is capable of working four or

NRP Guide Produced by the APWU Human Relations Dept.
Susan M. Carney, Director
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TERMINATIONS, REDUCTIONS, AND SAVINGS 107

W :
% OTHER SAVINGS: FECA REFORM
Department of Labor

Acting on longstanding Government Accountability Office (GAO) and Ingpector General recommendations
- as well as numerous SAVE award nominations -- the Administration proposes legislation to improve and
update the Federal Employees’ Compensation Act (FECA); adopt best practices of State workers’ compensation
systems; and strengthen incentives for beneficiaries to return to work as early as appropriate.

Funding Summary
{In millions of dollars)

2011 2012 2013 2014 2015 2011-2015 2011-2020
Baseline Outlays 180 174 179 185 190 908 1,963
Proposed Ghange from Current Law ~10 -14 -7 -10 -20 -1 -310
Justification

FECA provides wage-replacement and medical benefits to Federal civilian employees who suffer
occupational injury or disease. Benefits are paid by the Department of Labor (DOL), which is then reimbursed
by Federal agencies for benefits paid to their employees. FECA pays up to 75 percent of the individual’s
basic pay, adjusted annually for inflation. Under current law, individuals can receive FECA benefits
indefinitely, as long as their injury or illness diminishes their wage-earning capacity,

The program has not been substantially updated since 1974, and needs to be reformed. FECA benefits
typically exceed Federal retirement benefits, an incentive for individuals to remain on FECA beyond the
point when they otherwise would have retired. While State workers’ compensation systems have waiting
periods for benefits to deter frivolous claims, FECA has a 3-day waiting period that for non-Postal employees
only comes after the 45-day period during which an employer must continue to pay the individual’s salary
while the claim is being processed. In addition, the Federal Government currently has no legal basis to
obtain refunds of compensation costs paid to employees when they receive recoveries from third parties
liable for their injuries.” The law also needs to be updated -- the maximum benefits for burial expenses, for
example, have not been increased since their establishment in 1949.

The 2011 Budget acts on longstanding GAO, Congressional Budget Office, and Office of the Inspector
General recommendations - as well as numerous SAVE Award nominations - to amend FECA to convert
prospectively retirement-age beneficiaries to a retirement annuity-level benefit, impose a uniform up-front
waiting period for benefits for all beneficiaries, streamline claims processing, permit DOL to recapture
compensation costs from responsible third parties, authorize DOL to cross-match FECA records with Social
Security records to reduce improper payments, and make other changes to improve and update FECA. The
table above reflects net savings to the FECA account and does not include projected reductions in Federal
agencies’ payments for FECA benefits paid to their employees. These changes would generate net savings
of more than $300 million, and Government-wide savings of more than $400 million.

Citations

! Government Accountability Office, Redefining Continuation of Pay Could Result in Additional Savings to the
Government, GAO/GGD-95-135, hitp:/ / archive.gao.gov/ t2pbatl ] 164363.pdf (June 1995).
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