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From the Office of Susan M. Carney j \\)jy
Hirman Retations Birector

July 15, 2009
/

To: State and tocal Presiéents

Subject: The Postal Service’s National Reassessment Process. Limited Duty

On May 29, 2009, the Postal Service concluded jtg Naticnal Reassessment Process {NRP} Limitad
Duty pilot Program. APWU hae been notified that this Program is being implemented
nationwids effective July 13, 2009, with “work statys Mmeetings” begénnéng N0 sooner than July
27" vou should be aware that the Limjted Duty NRP will target limiteg duty employees? 35
well as those rehah employees’ whe have not yet heen subjected to the original NRp Phase 2,

Itis our bejief that this new program has been established to accelerate the NRP, which to this
point has proven unfruitful in reducing the Service’s chargeback Habilities when tonsidering the
years of resources and finances that the Service has invested in it. We alsg Suspect a dismal
fesponse to the USps’ solicitation, offering &arly outs is another driving force behind the
program.

N’me?he!ess, the Usps insists that the program merefy applies existing NRp Rfocesses to the
targeted employees and that “available work” decisions will be consistent with current,

relevant regulations. However, oyr review of the new Limited Duty Nrp Protocol guidelines ot

only Exposed distinct and ’r’undamenmfdéf?;#;.zu:s betWEsH the previous M PIOgram and the
e A tf‘ﬁ"i‘ft’éﬁ“’[ﬁuty program, but alsg revealed the tontinuation of the viclations which e

Previously grieved at the national levet.

We have attached additions information and reference documents to brovide background and

guidance in ap effort to assist union Fepresentatives and mombers through the Postal Service’s
NRP process,
e

Rehabilitation empiavees faye OWEF approve:s Werk ploce injuries wirh "’;Gef’mﬂﬁem*"’, medicg! estrictions, [ o
these Employees buye regrhen maximum medient improvemen: {MRAE,
Litrsted duty EMPioyess haye OWCP approved worknipee infLiries with ""f‘a*.f?we:}rfzfzf” medical resirictions, f e hove
ot reacked At

R OB At s




Limited Duty NRP Phase 2

Background

The USPS provided notice to APWU on March 13, 2009 stating that it would begin its
Limited Duty NRP pilot program on March 17, 2009, The four pilot sites consistad of
the Los Angeles, Sierra Coastal, Santa Ans, and SE New England postal districts. The
pilot was originally scheduled to conclude on April 24, 2008,

Despite nUMerous efforts that were made by APWU to meet with the Postal Service,
tney habituaily neglected our requesis. As @ result of the Postal Service's failure to
bargain in good faith regarding the manner in which working conditions, job
assignments, and restoration rights of the injured workforce were being effected,
the APWU filed an unfair labor practice {ULP) against the Postal Service for taking
unilateral action which was irreparably reducing the disability rights and henefits for
such ampioyees.

After filing the ULP, we were afforded an opportunity to meet with the Postal
Service on May 7" and again on July 1, 2009 not only to share our desep concerns
regarding many elements of this new process and the manner in which it is being
implemented in the field, but also to have an opportunity to finally be provided with
detailed information specific to the implementation of this program.

Meetings with the usPs

Wwe were advised that districts will start implementation on 3 staggered basis as
determined by each USPS Area. The Service projected that there will only be aoné-
vwo week period between commencement dates. The USPS further advised that ali
local and state union teadership will receive timely briefings, and that employees on
the workroom floor will receive a stand up talk regarding the new limited duty
process. Additionally, the USP3 reiterated that union representation will be provided
when bargaining unit employees make sych a request.

we learned that MM employees who receive an assignmeant through the new

C Lipeited Dty NRP guidelines witl subsequently be reassessed again under the MM

ST

NRE. Keep in mind the MM NRP is still preceding whilg'the tirited Dty NRPAS e

active, We argued farcefully that it was disruptive to subject MM employees 0
repaated sssassments, We also argued that the policies of both NAEP initiatives
demenstrated a fagrant sttempt to force employees to pither return to full duty,
implore physicians 1o inimize their restrictions oF 4t the very least compel tham {0
ignore some of 2l of their medical limitations in order to avold being unfairly

displaced from work.

At the meetings, We rejacted the Carvice's claim that they were marely applying
sciahlished NRP processes and pointed out the sindamental differences which exists

)




between the two programs. Ve presentaq a thorough analysis of the shortcemmgs
of the Written impiementa{ien policy and Procedures which are being Brovidad o
their field Personnel, and we v%gn}muﬂy objected 1o the authoritarian Manner in
which local officials in the nilot Sites haye lreated njurad employees under this neyy

notice to “work status” meetings, and further disagreed with the eliminatinn of the

the employea’s ability to Corroct mfsfnfcrmatfon and to Rarticipate in what s
sUpposed to be an interactive @xchange,

We have consistently argued there js nothing in the Employee ang Labor Relations
Manual { ELM), or in federal egulation that fequires modified assignments 1 be
"eperationa!iy Necessary”, to “add value to the operation” or contribute “to the
Operation’s overay performance” These fequirements have been umfatera!fy and
impmperiy %ncorporated by the Pastat Service intg the NRp. The applicable
controlfing language establishes that the sole Criterion for festoration to duty is that
the duties of the modified assignment be “consistant with the Employee’s medically

defined Work limitation tolerance ”

We further argued that when Making job offers the work is expected tp remain
tontinuously vailable. This js clearly 3 requirement g5 established jn the Federaj
Employees’ Ccmpensatian Act {FECA) Procedure Manua| (PM], Chapter 2, Section
814 b (4) ang ¢{2). we pointed ayt FECA pm 2,814 4 (1) states 3 job offer of less
than 4 hoyrs where an €mployes ig Capable nf working four or more hours per day
will be considered unsuitable ang further reminded the Service that SMployees with
temporary limited duty) medical restrictions sre exempt from the Qwcp Vocationa]
rehabilitation program. Therefore, We contended that Setting aside the Previoys
MMI NRp Buidelines and using the inadequate limited duty guidelines to feassess
N employees, evenan a temporary basis is se!f—defeatmg and inefﬁcz’ent 35i% the
EXpansion of the MM NRp program g include the feassessment of timited duty
jobs, o

‘z‘s?ﬂ,jalsgl%e%emﬁé’é"ﬁ”"é"pt}@hEs’sf Article 8 violation ag employess subjectay G the

Limited Duty Nrp would ba réquired to hit the dlock on any given day apd affordeq
less than the Hours they were originally offered. we also sbjected to the use of ps
form 2499 t4, making rehah job offers, Th farm s intended 1o offer limited duty
work; and we rotested thanges to the writtan iob offers simphy being Notated,
rather than being re-issued, when Ny ane of the following is thanged:

*  Adeseription of the ditias to be performed.
*  The spacific phiysical "equirements of the position and any speciy) demands
of the workload or dnusyal Working Conditions.




s The argaﬂizatéomi and gecgfaph%ca& location of the job.
e Thedate on which the job will first be available,

o The date by which aresponse to the job offer is required.
s+ Thepayrateof the job offer

The Service must send a complete Copy of any job offerto OWCP when it is sent
{given) to the employee [20 CFR 10.507 {d}]. Simply making notations on a job offer
does not meet the requiremeants of the ELM or of federal regulation. We helieve the
postal Service is sttempting to hide the temporary and fleeting nature of the job

offer.

\We discussed our concerns, and some changes have been made to the pilot
protocol, however, many issues still axist. As we begin our review of their final
version we fully expectto find that many of our objections have been ignored and
anticipate APWU responding accordingly with all svailable and viable options.

To illustrate how many employees are expected to be impacted by this program, We
are sharing the statistics that were provided to us by the USPS. We were apprised
that 2,230 employees were reassessed as part of the pilot in a two and a haif month
period. Only forty-one per cent {912) of these employees received “full-day” job
offers, just 30% (667) were assigned “nartial-day” work {even though they were
medicaily able to work more hours), and a devastating 25% {651} were 1old that
there was no work vailable. Many are still working to demonstrate they have
residual disabitities from the originally accepted condition, are dealing with reduced
Wage Earning Capacity decisions and have yet to receive any Wage loss
compeansation.

Meeting with the Division of Federal Employees Compensation (DFEC)

The Division of Federal Employees does not have the authority to enforce employing
agencigs to comply with existing law, federal regulations or FECA procedures.
Additionally, as 8 designated neutral party, the DFEC generally refrains from

. becoming involved regarding lssues that exist between employers and unicns. 'ts

cole is to apply these provisions f ro%réwé"ﬁ“é’i’.i"t"’?’ﬁi""’@%ﬁﬁ@”ﬁmw%&émlék@Lm‘ yake

benefit determinations accordingly. However, here wera several issues that
casulted from the pitot which we believed merited discussion with its officials. We
mat with DFEC representatives at their headquarters office in Washington, D.C.on
june 25, 2008 to discuss them.

wWe impressed upen the officials the number of individuals that are stif awaiting
dacisions and shared the hardships that are resuiting from delayed compensation
sayments. We urged DFECto do what was necessary to expedite the process and



warned them to make Preparations for the Empending numbers that e Cxpected tg
follow,

We discussed the fact thas claimants who were capable of working four or more
hours but whe were afforded legs than four hours were receiving conflicting
Suitability determinatﬁons. Some claimsg examiners found the job offars Unsuitable
based an FECA P 2, 814 b (1), while others determined the job offer Suitable znd
warned claimants of Title 5 us.c Chapter 81, Subchapt’er 1, 8105 lel 2 sdrictions, e
individuals who refyse Suitahle employment e not entitfed to further
tOmpensation for wage fosg or schedulad award (See Fecp PM 2, 814¢ (6}).

We were advised the 5 USC 8106 sanctioning letters would he rescinded, howevsr,
we were alarmeg when DFge officials furthar advised that in such Circimstances
where employees opt to refuse the job offer, that wage fosg COmpensation wij not
be paid for the Medically suitable work hourg they were afforded. When asked to
SUpport this Position, they loosely referred back to 5USC 8106, However, when we
challenged their reliance on this sole regulation, they advised they would research
the information and get back tg us,

Add:‘t:’onai!y, we shared the USPS’ Limiteq Buty Nrp protocol with DFEC. we pointed
out that it was the Service’s intent to make daily determinations fegarding the
availability of work for partially recovered employees. W expressed that this action
Was contrary to the Procedures g5 described in FECAPM 2 - 814 - 4b(3). Here tog
they advised they needed time to research the matter but they assured us that they
would get back 1o US regarding “daity determfnaﬁons”. During oyr Meetirg, APW
EXpressed that we fully Expected the Office to uphold its oW Procedures, by
declaring such lob offers unsuitable,

Subsequent 1y the Meeting, Apwyy Sought legai Lounsel with gy retained faw firm
and two additionaj attorneys wha solely practica federal employees’ “Ompensation.
Each believad DFEC’s POsition was unfounded. In an ef_fc;_r_t_fﬁ_sat%sfacmﬁ'fy-r@scfw

the issue in advance of claimants aﬁgg{iﬂg;mﬁéééss'af"y hardships ang time

Lonsuming sppeqt Processes, { have written 3 follow-up lettar 1o DFEC, That said,

however, 2ach injured employee myst make his or hep OWn informeas decision as o
whether refect or JCCept such joh offers, it is worth remembering thap DFEC has
the fingl say in determméng the suitability of 4 10b offer There s 5 VErY real risk
involved wher refusing job offers, fegardless of the number of ko being offereq.
it may easily result in the denial of any caimegd wage losg Compensation,

Luring oyr Mmeeling, we SXprassed nyr Conterng fegarding Wage Earning Lapacity
[WEC) decisions. Emploveas wha receiveld) weg decisions should have their [ora)
union fepresentatives contact the Humar Relaticas Department for Buidance.
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We also requested confirmation bascd on ouf understanding of the 20 Code of
roderal Regulation (CFR) part 10,519 establishas that only employees with
germanent disabilities are pligile for placement in QWCP’s Vocational
zshabilitation Program. Be advised they responded that this was “normally” the
case, but that every (ase is evaluated separately. When pressured to provide an
“spnormat” example, they were unable to provide an immediate response. That
gaid, it s very important that amployees make their treating physicians aware that
the USPS may be contacting their office for an updated prognosis, i.e. has the
employee reached their MMI? We suspect the Service may antice unsuspecling
physicians to dectare employees as MMIE Dy advising them that once the employee’s
medical restrictions are deemed parmanent, they will only need to provide yearly
medical updates s opposed to monthly reports. All should be cautioned that
changing an employee’s status from limited duty to 3 rehab simply to avoid
paperwork is iil-advised and could have potentially devastating effects for the
amployee, 2.8 OWCP Voc rehab program, reduction in wage loss compensation
henefits, and more.

While the DFEC representatives were not immediately responsive to our
aforementioned congerns af inquiries, they did commit to taking our concerns under
considerations and issuing directives to their district offices. These directives will be
shared with the applicable unions.

additional Information

Generally speaking, the USPS has the same obligation to its Emited duty employees
a5 it does to its permanent rehabbed employees. Therefore, in addition to the other
actions we referenced, all partially cocovered employees who experience 3
withdrawal or denial of medically suitable work as a result of the Limited Duty NRP
should also consider of be aware of the following:

o fFile an individuat grievance. The primary argument s 3 violation of Article 19,
specifically ELM 546,142, The Postal Service is bound to its obligation 1©
et make every effort «o.find medically suitable work {not operationally

1

necessary work) within the empioyee's wark timitation velerances with

minimal disruption to the employee”, i.e. Ipecking order). I addition to filing
“aperational necessary” grievances, 1ocals should also continue 1o grieve the
cervice's failure to make every effart and its fallure to sdhere to the pecking

order,

e Step 4 disputes previously initiated by APWU regarding the MM NRF
continue 1o apply gnder the USPS Limited Duty NRP. Therefore, local level
grigvances should continue to be filed accardingly.

s Refertothe complete instructions regaraing grievances, the WP processes
and other alternatives rhat are described in the deeyment entitled "USPS

o




Wftﬁ{f!‘awaf of 3 Limited Dut\g/Permanent Rehabr’!i:atécn Assignment”. In
addition referring tg the NRp Phase | Activity Fife Cheackiist will give
fepresentatives a COmprehensive ideg of what f‘nfm’matéon the NRp teams
have available 1o them (more abplicable 1o MM NRp than p NRP byt it may
still prove useful )

OWCP has informee us that an nitial Farm CA-2q, “Notice of Recu{rence "
should be filed when tha Pastat Service fails to Brovida Suitabla employmant
Hewwer, aForm ca.2,4 does not have to pe filed for faifawing Entermittent
Periods of "dissbéiiiy" {any Period where Medicaily SUitable Work is not

Period of dt’sabib’ty Is extendeqd rather than intermittent another Form CA2a
may be requested.

If the employee yses Iwop ang wishes tq claim CoMpensation from CWCP, he
0r she woulg file Form CAZ/7q, “Claim Jfor C‘emﬁensaﬂm

there is ng feQuirement tq wait for the end of 3 Pay period tg file. In ap casag
the Usps jo required tq Complete and forward the form(s) to OWwep Within 5

When Completing the 3971 it would he IPPrapriate ¢ note in the “Remarks”

section, ”1OD~MedicaHy Suitable work w%thdrawn”, Or words 14 that effect. Ag

feave if we Jait re Prevailin the dispute.
The Rehap Act was recently amended. As 5 result, it js QU opinion that the
vast Mmajarity of disableyd employess should now be able to.meet the Criterig

Fequired tg e Lonsidered 5 “Gualifiad MNaividual witps disabiljty” This shoyly
give-them greater standing before the Eqya Employmens i‘i}ppc}r%unz‘ty

C{)mmisﬁon {EEGC} ifan adverse action jg taken JEAiNst them by thejr
employer {such gs those ICCUITIngG n the NRP), ?}zereﬁare; any eMmplovee,
who belieyes they May be antitjad to ’*reasonafﬁe &cmmmsﬁats’an” Utider
the Rehgﬁiiﬁgﬁm Act, shouty a5k to he evaliyatesd by the Postal Service’s
Districr Fieamﬂaéz?é ﬁscwmmacf&tim Commitreg {QHAC; and shoyfg Consider
filing a COmpiaint with the EE0C i they belieye they ware dsgcréminaa‘ed
3gainst becaysa of their disability, Although the EL-307 has ot vet baen
Ypdated, the law js Still in affaes and the Frocesses ag deseribag in the

handbook femain applicakle,
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American Postal Workers Union, AFL-CIO

i‘\’fem()ﬁlndum [ o ;ge';sgs.Sr:wa_;L%

Washington, GO bt
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{ WILLIAM BURRUS S
fresiclont A AR _
Jly 10, 2009 1 FUEL %
"\;\‘ " P
Sue Carney S

Implementation of Fhase 2 of the Nationaij Reassessment Process
{Notification No. 68062099107}

Please find attached a copy of a letter dated 71712008 from Alan Moors, regarding
the above reference matter.

You are designated as the APWU contact person in this matter. Contact the UspPs
‘epresentative as soon as possible for discussion appropriate. Please provide
notification of your review to me by 8/10/2008.

Please note: Your secretary shoujg update the Notification Tracking Module in Step
4 CAS as necessary.

Attachment
WB:hjp/lopeiy #2/afl-cio
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B 505TAL SERVICE

July 7, 2008 ' : o

Mr. \William Burrus

President

American Postai Workers
Unioa, AFL-CIO

1300 L Street, NW
Washington, DC 00054128

Dear Bill:

This is in further reference to Phase 2 of the National Reassessment Process.
The Postal Service will begin Phase 2 implementation in accordance with the following:

» Beginning July 13, each Area will determine the order its Districts will impiement
Phase 2

« District implementation will be an a staggered basis and wil include
ieadershipfunion briefings

o \Work Status meetings (issuance of new modified assignment) with injured
employees will take piace no sooner than the week of July 27, 2008

If you have any questions concarning this matter, please contact Victor Smith at
(202} 268-5842.

=

Alan S. Moore
Manager
Lahor Retations Policy and Pregrams
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American Posta] Workers Union, AFL-ClO

Telephone :\/Ieln()fﬂndum

Fing g %55{?@& N
(&0 8424245

Washi ngton, D 20005
A & —"%kg LY

From ithe Ofico of 1AM BURRUS -

Frosidony

18R

sUBjecT

Please fing attached 3 COpy of a letter dated 7/1 32009 from Alan Moore,
fegarding the above reference matter,

You are designateq as the Apwy contact person in this Mmatter.
representative 48 soon ag Possible for d:’scusséon, if appro
Please provide Notification of Your review tg me by 8/1 4/2009

Please note: Your Secretary shoylg Update the Notification Track%ng Module
in Step 4 CAS as hecessary,

Attachment

Wa:ibh
Opely #2/afl-cig

By
H
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Y UNITED STATES
’ POSTAL SERVICE

July 13, 2009

Mr wWilliam Burrus

Prasident

American Postal Workers
Union, AFL-CIO

1300 L Sirest, NW
Washington, DC 20005-4128

Dear Biii:

This is in further reference to the July 1 meeting concerning the National Reassessment
Process-Phase 2-Limited Duty Process. The National Reassessment Process-Updates

the union requested during that meeting are enclosad.

' you have any questions concerning this matter, please contact Victor Smith at
(202) 288-5842.

: -As’anéééa@fa-- o

Manager
l.abor Relations Policy and Programs

Erclogure

Py
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avallable; an employes Gan o
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Stand Up Talk - National Reassessment Process

UNITED sTA TES
POSTAL SERVICE

AS you Know, our alstrict has initiated the Postal Service's Nationa}
Reassessment Process, This Frocess has been focused on reviewing ajf
rehabilitation assignments, tagk by task, to ensure aj} assignments contain onjy
necessary tasks, Oyr district will now be Initlating the Nationa} Raassessment
Process for limited duty employees, whereby limited duty assignments would be
Included in the Nationa) Reassessment Process,

As our Operations become more automated, both in the plant and in customer
services, it is beccming more difficult to provide broductive and Necessary tasks to
8mployees within their medical restrictions. A team of management members from
Operations, medical, labor relations, and injury Compensation functions here in the
District wag established o complets the process of identifying necessary tasks and
placing employees with medical restrictions In these assignments, Aj assignments
are based on a3 review of current medical restrictions; striet adherence ang
compliance with Postal and Federal ps!icyfregu?at!ons as well as the cof:’exctive

barga:’ning agreemaents,

On a daily basis, if Necessary tagkg within employee's medical restrictions are
not identified, the employee will be sent home for the remainder of thejr schedulad
workday, Most employees will be advised to report back to thejr assignment on thejr
next scheduled workday., When fi0 Necessary tasks can be identifieq within an

employee’s medica; restrictions, the employes will be advised to feport back to work

s

restrictions, Whan 'thﬂmw@ﬁ@”nacessary work
lect to file 3 claim for compensation from OWCP or use

upon receipf of tzpdatgc} medicai

leave, Assistarice will be provided in compietion of ajf appropriate forms.

As our staffing needs continue to changs, we are fﬁér%smgfy experiencing
situations where sufficient productive or necessary assignments 15 ACCommodata
injurad employees are more diffieult to fing. We take oyr responsibifity to au
empioyees Very seriously and will work o ensure they are afforded ai rights under

the Federa Employess Compensation Act,

MR LD etag Utk 7 13 200940




National Reassessment Process,

SOk Claim No»

“ame of Employee

Tour Financa #

Cifasiinstgdation

Phase 2, Limited Duty; Priority for Assignment Worksheet

1) | have made every affort to search for and Wderufy adequate work available for this
amployee within thair aurrent medical restrictions; within their craft, within their regular
sehaduie {tour), and wihin eir currant facility. | have been Jnable to identify adequate work

svaiatie for this employee within thess requirements, Proceed to #2. NOTES:

Supervisar/ Manager Hame

Sugerviser/Manager Signature

Gate

2) | have made every adort to search for and identify adaquate work available for this
employae within their current medical restrictions; autside thelr craft, within thelr regular
sehedule {four}, and within eir current facility. 1 have been unabie to identify adequate work

svailable for this employee within these requirements, NOTES!

SypervisorfManager Hame

Supervisor/Manager Signature

f Cate
3) | have made every offort 10 search for and identify adequate work available for this Supervisar/Manager Name
smployee within their current medical restrictions; within their craft, outside their regular
schedule (four}, and within their current facility. | have been unable to Identify adequate work
avaitable for this employee within these requirements, Proceed {0 #4, NOTES: Supervison Manager Sgratice
Date

4Y 1 rave made every effort 10 search for and identify adequate work available for this
amployee within their current medical restrictions; outside their craft, cutside thelr regular
schadule {tour), and within thelr current facility, | have been unable to identify adequate work
 avalable for this employee within these requirements, Contact District Assessment Team

(OAT) and forward copies of all search documents. NOTES!

SupervisorfManager Name

Supervisor/Manager Signature

Date

SPECIAL NOTESTO SUPERVISORS AND MANAGERS:
When No Work Is idantified/Avallable for a Complete Day, HRM must be notified.
When a Partial Day of work is provided, this worksheet must be completed daily,

Ackrity Start and End Data{s):

Thru

Seric Hours Provided.

ADDITIONAL NOTES:

COF Requestad

Sick Leave Requssted

Anriial Leave Requested

LWOP Reguested

LWOP-I0D Raquested

~UJSE OTHER SIDE GF THIS DOCUMENT FOR ADDITIOKAL NUTES

s 2, Prony e Assignment workshest, 1-4 DAT

page {1}
14




' 5) { rave Made every 8ffort fo Search for ang Centify ade bate work availablg Tar this

i q
i B . . + . 3 i
| eMmployes within thair Surrent medicag res!rfcf!ens: within thejr craft, within their regular

3
| avaliable for this emeloves within these requirements. Procead o #8, NOT

i every effort (g Search for ang identify adequatg work available for thig
employea within their current medical rag Irictions; Outside their craf, within their requiar

/ j Available for thig Smployas within these requirements, Proceed to #7, NOTES:

|

!
7) 'have made every affort 1o Search for ang identify adequalg WOk availabie for this
employee within their current medical restrictions: within thelr craft, outsige 1helr reguiar
schedule {four), and Outside ther current faciiy, | have begn unablg ty identify adequate work
available for this empioyse within these fequirements. Proceed 1 #8. NOTES:

;
|
|
|

/‘ 8} i have mads every effort to Search for and identify adequate work available for g

| employee within thelr current medical festrictions; outside thejr Cran, outside their requiar

| Scheduis {tour), and Qutside thejr current faciiity, | have been Unable lo identify adequate work
| avaiiable for thls employee within these requirements, NOTEs:

SPECIAL NOTES TGO SUPERV!SORS AND MANA S:
/ When Ng Work is Idents‘fiedmvai{ab!e for a Completa Day, Hrm must hg notiflad,

When a Partiay Day of work is Rrovided, thig worksheas must hg CoOmpletad daily.

chedule ¢ tour), and Culside the current facifity., | have been urably to identify adequate Work
; ES:

i Stheduie (tour), and oulside their currant facifify. | have been Unabla to identify adequata work

Nationaj Reassessment Process, Phase 2, Limiteq Duty; Priority for Assfgnment Warksheet

{ Name of Bm Clovea a0t Claim No;
Ofﬁcef’%nssa:’ia!?sﬂ Tour Fingncy #

f

f

/f Swewéswfﬂanager Sgnatire
} Oate j
i

/

S&;ervfscﬁ%‘danager Name

Su,ﬁe¢fiserfﬁaﬁager Nama

/ SugerWsar/M3nager Signature |

Cate

Su;;ewéscvfaﬂenager Name

SupaMscr/Maﬁagef Signature

Date
Superv!fiaﬁager Namg —~ |

} Sﬁpenéscrf%aﬂager Signature

Activity Start ang Eng Date(&):

hass 7, Priority ¢

o9

H :
; S0P Requesteg !
| SRk Legye Regueste i
| Annoa Leave Regrastay f

T

Wmm%mw-- -




Date: __ 7/
Subject: Employee Leave Information Letter, Refusal

Employes Name: ElD#

This informational letter is in regards o the search for a modified assignment relative to your
injury-on-duty. Following the guidelines established by the National Reassessment Process
{NRP), Phase 2, Limited Duty; a search for necessary tasks meeting your medical restrictions
within your regular office/facility was completed, Based on this search, we identified a Limited
Duty assigrument within your medical restrictions and you refused to accept this assignment,

You need to complete a PS Form 3971 for the remainder of your workday and for the remainder
of the pay period or until your next medical appointment depending on which is sconer. You can
select COP (if eligible), leave, or LWOP-I0OD; however, any COP or compensation requested

- from DOL/OWCP will be challenged because you refused this Limited Duty assignment,

If you elect LWOP-IOD you should complete a CA-7 on a pay period basis (recommended by the
DOL/QWCP to be completed bi-weekly). Completion of this form is required in order for you to
file for compensation. A completed CA7 should be retumed to the HRM (Injury Compensation
office) at the end of each pay period you are out of work,

In addition, your selections for leave include LWOP, Sick Leave or Annual Leave, If you elect to
use Annual Leave or Sick Leave, I must inform you that a leave buy-back will not be approved
for Sick or Annual Leave used if your claim has already been approved by the Department of
Labor, Office of Workers’' Compensation Programs (DOL/OWCP),

You must update your medical documents {¢.g.; CAl7) on a regular basis or as determined by
your treating physician, Upon receipt of all new or updated medical documentation, you are
required to immediately provide this documentation for review of the medical restrictions and a

new determination of available necessary tasks,

Please contact me or HRM (Injury Compensation} if you have any questions, require information,
or desire (o meet with the District Reasonable Accommodation Committee (DRAC).

e Y GU-5hOULG ROt repoRt-Gack-foF duly unicss youi 1) clect to accept-the most recently-offered PG v onee e

Form 2499, in which case, you should contact this office in advance; or 2) you ars notified by the
DAT that based on new or updated medical documentation a revised modified assizument
consisting of necessary tasks is available, :

Supervisers Signabure
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Pate: ;o

Subject: Employee Leave Information Letter, Completa Day

Employee Name: ED#
e ——

This informational letter iz in fegards to the search for a modified assignmeny relative to your
injury-on-duty. Following the guidelines established by the National Reassessment Process
(NRP), Phase 2, Limited Duty; the District Assessment Team (DAT) has completed a search for
iecessary tasks meeting your mecical restrictions in a]l crafts and on all tours within your facility
and throughout the Local Commnting Area (LCA) withig the District boundaries, Based on thig
search, we were unable to identify any available necessary tasks within your medical restrictions.

medical appointment depending on which i Sooner. In addition, if this action takes place ig week
2 of the pay periad, it is recommended that 2 P Form 3971 be completed for the next pay period
as well. You can select COPGf eligible), leave, or LWOP-IOD. Your selections for leave include

LWOP, Sick Leaye or Annual Leave,

If you elect LWOP-10D you should complete a one time only CA2A (Claim for Recurrence),

You should alse complete s CA-7 op a pay period basis {recommended by the DOL/OWCP to ha
completed bi-weekly unless otherwise notified by owCep), Completion of thig form is required in
order for you to file for compensation. A compieted CA7 should be returned to the HRM {Injury

Compensation) office at ¢ ¢ end of each pay periad You are out of work,

You must update your medical documents (e.g; CAlT) ona regular basis or ag determined by
your treating shysician, Upon receipt of all paw or updated medical documentation, You are
required to immediately provide this documentation for review of the medical restrictions and a
new determination of available necessary fasks. Please contact YOUr supervisor or the HRM
(Injury Compensation) office if you have any questions, require information, or desire 1o meet
with the District Reasonahls Accommodation Committee (DRAC), o

o Ireating physician hag determined Yo hiave reachod Maxinm Medica] Improvement
{MMI) as a result of your injury, you will coatinue to be reassegsed by the Posta Service

following the guidelines establighed oy the National Reassessment Process, Phase 7 gor

Rehabilitation {(MMD employees; and you will be contacted with the resulty of that process,

You should not report back for duty unless You are contacted that HeCessary work tasks have heen
identified for you within your medicat restrichions,

Supervisors Sig:zamm%
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Subject: Employee Leave Information Letter, Partial Day

Employee Name: EID#

This informational letter is in regards to the modified assignment relative to your injury-
on-duty. Following the guidelines established by the National Reassessment Process
(NRP), Phase 2, Limited Duty; a search for necessary tasks meeting your medical
restrictions within your regular hours of duty (tour) and within this office/facility and
offices/facilities within the surrounding area was completed. Based on this search, we
were unable to identify enough available necessary tasks within your medical restrictions,
in order for you to complete a full day of work.

You need to complete a PS Form 3971 for the remainder of your workday., You can
select COP (if eligible), leave or LWOP-IOD.

If you elect LWOP-I0D you should complete 2 CA-7 and a CA7a on a pay period basis,
tracking your intermittent LWOP-IOD (recommended by the DOL/OWCP 10 be
completed bi-weekly). Completion of these forms is required in order for you to file for
compensation, The completed CA7 and CA7a should be returned to me at the end of the

pay period.
Your selections for leave include LWOP, Sick Leave or Anmua! Leave. If you elect to use
Annual Leave or Sick Leave, [ must informn you that a leave buy-back will not be

approved for Sick or Annual Leave used if your claim has already been approved by the
Department of Labor, Office of Workers’ Compensation Programs (DOL/OWCP),

Please contact me or HRM (Injury Compensation) if you have any questions, require

information, or desire to meet with the District Reasonable Accommodation Commitiee

ARALY.
(S 7

Co B

You should report back for duty at your normal reporting time on your next scheduled

workday.

Supervisors Signahure

§ i
Date 1/
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ﬁ NRP, Phase 2 - Limited Duty
New Medical Documentation / New Injury
Step 1

DR

RESPONSIBLE TEAM MEM BER(Sh

+ Managers and Supervisors
¢ District NRP Team

ACTION: When employees present a new medical as the result of an updated medical or a new
injury, the Managers/Supervisors will proceed forward as guided by this section,

1. For an updated medical on an existing case, determine if the medical restrictions have
changed, if so, proceed forward. K the medical has not changed, no further action is
required,

2, For a new medical with restrictions as the result of a new injury, proceed forward.

OUTCOME;

medical has been presented,

! Managers and Supervisors at individual facilities will proceed forward with this process when a new ?
| i




F‘ NRP, Phase 2 - Limited Duty
| New Medical Bocumentation ; New Injury ,

Step 2

RESPONSIBLE TEAM MEMBER(S :
“SSBLE TEAM MEMBER(S)

*  Managers ang Supervisors
e District Assessment Team

ACTION - Conduct Initial Action items for all newly presented macy
updated medicaj or a new injury.

caf dcscumehtaﬁon as the resyit of an

INITIAL ACTION

Existing Modifiad Assignment . Employee's Supew!sor}Manager

- Current medicg| documentation must be used in reassessing ajl

existing modified assignments,

- Review madicay restrictions and make every effort to identify a modified assignment witmin the

empioyee’s regular hours of duty (tour), and Currently assigned facility, following Priority for
Assignment (Steps 1-4),

- Ensure the modified assignment I congistent with current medijcal Festrictions and containg only
necessary tasks within the employes’s Currently assigned facility, The established facility specifie

necessary task worksheets myst be used to ensure the modified asslgnmen: contains only necessary
fasks, ' .

- When reviewing the medicaj restrictions determina the frequency and duration of necessary tasks and
define the physical requirements and average time spent as required on PS Form 2499 in Section i,

-l no changes are necessary, proceed to Wark Statys Meetings.

> If the current modified assignment or physical requirements need fobe changed, Cormpiete a new Pg
Form 2489, Ofar of Modified Asslgnment {Limited Duty). :
> Atthe completion of this action, employes's wil be categorized as:
¢ Full Day Woark
*  Partiai Day Work

s

* . Complete Day No Werk-

- Full Day Work, if necessary tasks within the employee’s facility are ldentifiad maximizing the hoyrs
of work permiitag by tha employea's madios restrictiong:

Examopies:

T Employes's medica! sizteg BMEoyee can work FGht {8 hours and sight {9] hours of
TECEssary work iy identiflad,

Z Empioyes’s medical states emgloyee can work 8ix (6] hours an

@ six (8} houre of necessary
work is identified,

LTEE New s stepd{dy 7 11 onne feeTs]




£l Day Work {Continued}

5 ifafull day's work's provided and.com pleted by the employee, no furher action is regured,
o if a full day's work of necassary tasks s not available, continue o Partial Day for action.

NOTE: if an employee is recelving a Full Day Waork Limited Duty assignment, ensure a note is
addad to ihe PS Form 2489 that if the necessary work is not available on any particular day,
fewer hours than those dentified on the PS5 Form 2499 may be werked and the employees
assignment for the remainder of that day would be handled as a Partial Day Work.

Partial Day Work, when necessary rasks are not identified maximizing the hours of work parmitted
ty the employee’s medical rastrictions (gxampta: traating physician indicates the employze can work
3 hours with restrictions; USPS identifies only 4 nours of necessary work); the supervisor must:

Document the search far additional necessary tasks using the Priority for Assignment
Worksheet (Steps 1, 2} providing the faliowing information:

« The search within the smployee’s regular hours of duty (tour) and faciity was fully
completed as raquired and thers were no additional necessary tasks avadable for the

ernpioyse within the employee’s madical restrictions,

. Expand the search for nacessary work to the foltowing lour if the employees worknours
have not been maxed to the medicat restrictions; and the employae is currently ending
nie/her modified assignment at or near the beginning or during the following tour.
Document this search on the Priority for Assignment workshest (Steps 3, 4)

« Expand the search for necessary work to offices within tha surrounding area. Document
this search an the Priority for Assignment worksheet (Steps 5, B

. Complete Day No Work, if thare are no Necessary tasks identified/avaiiable within the employee’s
current regular nours of duty (tour} and facility; and within their medical restrictions, the supervisor

must:

Dacument the search for all necessary rasks using the Priority for Assignment Worksheet {Steps 1-
43, providing the foliowing Information:

« The search within the employee's reguiar hours of duty {tour) and facility was fully
completed as required and there were no necessary tasks identified/available for the
employee within the empioyee’s madical restrictions,

‘Complete Day.Ng Work Determin ation - DAT Action

The District Assessment Team {DAT) consists of desigrees from Operations, Haaith and Resource
Maragament {Injury Compensation and Ocoupational Heatth), and Laber Relations.

When the DAT raceives netiflcation from 4 suparvisor/manayer Indicating there have baen no
necessary tasks artified/available for an employes, within the employee’s reguiar hours of duly
{tour} and facility, the DAT must

1. Verfy ihe search for nacessary rasks for the amployae within the employges currently assigned
raguiar hours of duty ftour) and faclily was aroperty completed and documenied uiizing the
rlority for Assignment worksheet (1-4}1

s Mad slep2iZl 7 13 TO08 doc




Complete Day No Work Qaterminaﬁan = DAT Action

2. HRM {fnjury C{;mpensaﬁon} must review tha ampioyae's injury CCmpensation file to determine i
the treating physician has established whether the duration of the current medical restrictions are
determined tg he short term or long term.

- Hfing duration of the medical dacamemaﬁm 13 unclear ar not idenriﬁed, further guidance from
HRM Occupational Heaith must be fequested,

- HRM Occupationa Health shouty Proceed as guideq below:

©  Using established esources (e g.: MDA, CDG, iC.) must make gvery effort i @stablish
antleipated duration of current medicat restrictions,

o Ifthe current medical restrictions are not specific as to the anticipated duration; MRM
Occupational Health myst Seek medical clarification from the treating physician.

3. When the anticipated duration of the medical restrictions hag been determined to be:

- short term {upto 14 days); no further action Is fequired by the DAT.
= long term {greater than 14 days); the DAT must continue the search beyond the employes's
facility, utitizing the Prierity for Asslanmant Steps 5.8,

o Priority for Assignment Steps 5-8 myst be conducted within the Loca Commuténg Area
(LCA), within the District Youndaries, Thig actlvity must be completad prior 1o conducting the
Work Status meeting with the smployee to inform them of the Complete Day No Work

Determmatéon.

@ All search activitles must be preperly dooum ented using the Priority for Assignment
Waorkshieet (Steps §-8); capturing search activities Completed, how search wag performed,

managers involved, responses, el

4, i necessary tasks are fdartified outslde the employee's assigned facility, the DAT Operations
deslgnee must: )

© Complete a new PS Form 2499,

s Senda copy fo the employee's supamissrfmanager at the employan’s asslgreg facility so it
car be presented o tha gmployes,

o Coordinate with current and rew su;:ew?sorsfmanagers_ the IBROMing date of the nae
madified as;sigr}mam,: : Ce i '

5. If thers are N0 necessary ‘asky identified/available outside the facifity for the employee, within
their medicaf restrictions, the CAT operationg designeg must;

o Document the search using Priceity for Assignmant (Stens 5-8) wag fuily Compieted within
the Local Cﬁmmués‘@ Areg {LCA} angd District boundary.

> Upon completion of the Initar Actiong, éﬁsaage:sf&;psmsws wil notify the paT of readinggs 1g
croceed to the Work Status Meetings,

OUTCOME: The ManagersfSupewfsers will haye conducted a) Initial Action items onp newly ;

presented medical and wil broceed to the Work Status Meetings, The DAT will fakes action on aff /

Complete Day No Work determinatinng, _ _ o
; —— ]

NAE P2 470 ey Med slepd(?) 7 13 100840

0¥ %zn0e




NRP, Phase 2 ~ Limited Duty
New Medical Documentation / New Injury
Step 3

RESPONSIBLE TEAM MEMBER(S):
+ Managers and Supervisors
+  District NRP Team

ACTION: Managers and Supervisors to conduct NRP, Phase 2 Limited Duty, Initial Actions, Work
Status meetings and Daily Determinations when employees present a new medical as the
resuit of updating a medical or having a new injury.

1. Managers and Supervisors will conduct the Work Status meetings with the employees,

2, Managers and Supervisors will conduct the Daily Determinations meetings with the
employees.

Work Statys Meeting with the Emplovee ~ Manager / Supervisor

> if the current modified assignment or physical requirements need to be changed, compiete a new PS
Form 2499, Offer of Modified Assignment {Limited Dutyl

NOTE: for MM! employees being reassessed as part of this process; ensure it is explained
to them this modified assignment (PS Form 2439 Is temporary and they will he reassessed
under the NRP, Phase 2, Rehabilitation process and they will be netified of the resyits of that
process when it s completed.

NOTE: if an employee is receiving a complete day work assignment, ensura thay
understand if the necessary work is not availabls on any particutar day, fewer hours than
identified on the PS Form 2459 may be worked and the empioyee's assignment for the
remainder of that day would be handled as a Partlal Day Work. Discuss the Partial Day
lettar with them at this time,

24



Work Status Meeting with the Empfcyeg{ﬁentmuﬁ_@

2 Raview and discuss the proposed ©g Form 2469 with the employee.

- Elicit feedback from the employes regarding his or her ability to perform the duties identified or
other necessary tasks which may be gvailable.

- Based on the feedback from the employes, make adjustments to the PS8 Form 2499
necessary. Give the PS Farm 2499 1o the employee for signature reflecting acceptance or

rafugal,

+  Ifaccepted:

* NOTE: Accepled ‘under protest” is an acceptance, Employea myst be agked 1
provide a reason for the; accept “under protest”,

- Distribute PS Form 2499, Offer of Modified Assignment (Limitad Duty):
o Provide employee with original signed cepy,
o Forward (fax, scan, email) a copy of all documents to the HRM offica

o Retain copy in work unit

> Proceed forward tg the Daily Determination — Work Statug Meeting, Step 4, and discuss
the applicable Daily Determination decisions (Full Day and Partial Day) with the

employse,
+  {frefused or f the amployee refuses to slgn the Sugemiser!manager must;

o Inform the employes that unless the employea elects to accept and/or sign the
modified asslgnment, the employee will not be aflowed to work,

2 Havaths employes compiete a PS Form 3971 for the remainder of the
scheduled workday and aiso tha remainder of the pay perind, In addition, i tha
action takes place In woek 2 of g pay period, then it is fecommended that g PS
Form 3971 be completed for the next pay period as well, The &mpioyes should
request; COP, LWOP-IQD, or other leave, i tha employes requests Lwopb.
108, the supervisor/manager must provida the employee with a CA7 and CA7a
as per USPS policy and recommendad blweskly submission by DOL/Owep,

o Provids the employee with: NRP, Phase 2, Employes Leave information letter,
Refusal, SUﬁerviserfﬁéanager, Following the employees review of the latter, ask

them if they have any questions.

© fferm the empioyes they may be contacted for clarification o e reasen for
%??%mﬁ,isaiﬂm@»aéee%sf@n@n’ mrodified assignmeant offer compiiance,

- Bistribute PS Form 2499, Cffer of Modifiad Assignment (Limited Dutyy:

1. Frovide the employes with the original signad or unsigned copy,

2. Forward ffax, scan, emai 5 copy of all documents o the HRM offirg
{ . Eman)

3. Retain copy in work Lnit

NRP P2 Now tisg M SlepHEE T 1 E00%dog
FHi¥2oog
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Work Status Meeting with tha Employee {Continued)

> No Necessary Tasks identified/available (Complete Day No Work)

if there ars no necessary tasks identiflied/available within the employee's current reqular hours of
duty (tour) and faciity; and within thelr medical restrictions, the supervisor must:
1. Ensure the Priority for Assignment Worksheat (Steps 1-8), s available and has been properly

ie

completed documenting:

o The search within the local commuting area (LCA) for this employea within the District

houndaries was fully completed as required and there were no necessary tasks
icentifled/avalable for the employee within the employee's medical restrictions.

2, Have the employee complete PS Form 3971 for the remainder of the scheduled workday and
also for the remainder of the pay period or until the next scheduled medical appointment,
depending on which is sooner. In addition, if the action takes place in week 2 of a pay period,
then it Is recommended that a PS Form 3971 be completed for the next pay period as well, The
employes shauld request either; COP; LWOP-IOD: or other leave.

© The supervisor/manager must obtain authorization from HRM for afl injury related COP,
LWOP-IOD, or “cther leave” requests prior to approving PS Form 3971.

o lf the employee requests LWOP-IQD, the supervisor/manager must provide the employes
with @ CA7 for completion. The amployee should complete the CA7 for the remainder of the

pay period as recommended by DOL/OWCP,

© Record workhours provided to the employee and any COP; LWOP-IOD or other [eave
requested by the employee for the remainder of the scheduled workday on the Priority for

Assignment Workshaet,

3. Inform the empioyee if/when necessary tasks become available prior to their next scheduled
medical appointment, they will be contacted,

4. Provide the employse with; NRP, Phase 2, Employee Leave information letter, Compiete Day,
DAT,

5. Forward all completed paperwork to the Manager, Health and Resource Management regarding
the Supervisor/Manager decision that na necessary tasks were identifled/availabla for this
ampioyee,

ot

I
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Documentation Raview of Modified Assignment (Limited Duty} Offar ~ HRM

-

L

if the modified assignment ofar s accegted by the employes:

- Submit copy of the PS form 2499, Gffer of Modified Assignment (Limited Outy) reflecting the
employee’s written acceptance fo OWCP and place a copy In empioyee’s Injury
Compensation and NRP Activity fllas,

- Notify supervisor via email to remind employee of rext medical appoirtment and medical
report due date to ensure ongoing monitoring of improvement of medical condition and work
capacity, :

If the modified assignment offer Is refused by the empioyes or the employee refuses 1o sign the PS
Form 24859,

o HRM will immediately submit a copy of the modified assignment offer reflecting employees’
refusal or refusal to sign with a cover letter to the employea's treating physician and alsg
bouowee requesting a determination of whether or not the tasks and physical
requirements of the modified assignment meets the medical restrictions.

HRM will monitor the case to ensure that the DOUOWCP renders a decision whether or pot

e
the tasks and physical requirements of the modified assignment meets the medica
restrictions. .

o Inform the employee they will be contacted aftar DOL/OWCP hag rendered a ruting on

whether or not the tasks and physical requirements of the modified assignment meats the
medical restrictions

Maintaining NRP, Phase 2, Case MaragementModified Assignment Tracking: in accordance with
USPS policy, all employees In g modified assignment and those medically cleared for a modified
assignment must ba tracked/casa managed on a canﬁnging basis:

On a case specific basis, HRM will require an employee fo provide updated medical reports on

o
their duty status (e.g.; Form CA-17, Duty Status Report or other medical doeumer&%atﬁon}.

o Utilizing the NRP Workbook:

- Enter last medical appointment dates whers appropriate when medical documentation is
received,

- Enter dates of new Modified Asgignmants whare.appropriate when Mcﬁrﬁed’ﬁssagnﬂeﬂfsam

NRE PE Mew Med in] Steny

aeceptad,

73009
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Review of Accepted Modified Ass%qnment {Limited Duty) « DAT

A District Assessment Tearm {DAT) composed of designees from Operations, Health & Resource
anagement (HRM), and Labor Relations has been established to accomplish the folfowing:

- Ensure use of PS Form 2438, Offer of Modified Assignment (Limited Duty),

- Ensure each employee is placed in a modified assignment that maximizes the work capacity lavel of
the injured empioyee by assigning necessary tasks within their medical restrictions,

- Ensurs that all modifled assignments comply with USPS and Department of Labor, Office of Workers'
Compensation Programs (DOL/OWCP) regulations while at the same time, add value to the operation
sc the empioyee's assignment is recognized as contributing to the operations’ gverail performanca,

- Communicate via email (as much as reasonably possible), fax, mail/pouch,

- Use emall records to document individual case activity. (Must be printed and filed in the smployaes
NRP Activity file)

- Must follow USPS regulations set forth in the ELM, 546.142

- When HRM receives a new PS 2409 from a supervisor/manager; medical restrictions and copies of tha
PS Form 2499 must be distributed to all other DAT team members,

Review PS Form 2499, Offer of Modifled Assignment (Limited Duty) DAT functional review; individuaity
or coltectively: ‘ 7
- HRM Occupational Health designee must determine if employee is capable of performing

identified tasks within medically defined restrictions. ldentify any tasks that are "outside of
medical restrictions™ and notify other team members of their review determination.

- Operations designee must determine that the maximum number of necessary tasks for the
employees current assignment ara assigned and listed; and ensure proper coding of work
tasks with correct operation or labor distribution codes and notify other team members of

their raview determination.

- MRM Injury Compernisation deslgnes must determine if assignment s in compliance with
USPS regulations (ELM 546,142) and notify othar team mambars of thelr review

determination.

- i P8 Form 2499 or Modified Assignment s agreed to be in compliance, initial the document indicating
functional comsliance, o

2

it the Modified Assignment and/or the PS Form 2499 are not in compliance, the DAT Operations
desigree must direct the supervisor in writing {email /s acceptable), to complete a new PS Form 2498
adddressing identified items,

Any new/updated PS Form 2499, Offar of Modiflad Asslgnment (Limitad Duty) must be issusd 1o the
empioyes by their Supervisor / Manager.

£y
e
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Daily Determination of Necessary Work - (Managers / Supervisors)

- FEull Day Work, if necessary tasks within the empioyee's facilty are identified maximizing the hours
of work permitted by the employee’s medical resirictions:

Exampies:

1. Employee's medical states employee can work eight (8) hours and eight (8) hours of

necessary work is identifisd,
2. Employee's medical states employee can work six [8) hours and six {8} hours of nacessary

wark is identified.

o ifafull day's work is provided and completed by the employea, no further action is required.

o If afull day's work of necessary tasks is not available, continue to Partial Day Work for
action,

- Partial Day Work, when necegsary tasks are riot Identified maximizing the hours of work permitted

by the employee's medical restrictions (example: treating physician indicates the employee can work
8 hours with restrictions; USPS identifies only 4 hours of necessary work); the supervisor must:

Document the search for additional necessary tasks using the Priority for Assignment
Worksheet (Steps 1, 2) providing the following information:

The search within the employes’s reqular hours of duty (tour) and facility was fully
completed as required and there were no additlonal necessary tasks available for the
employee within the employee’s madical restrictions.

Expand the search for necassary work to the following tour If the employaas workhours
have not been maxed t¢ the medical restrictions: and the empioyee Is currently ending
histher modified assignment at or near the beginning or during the following tour,
Document this search on the Priority for Assignment worksheet (Steps 3, 4)

Expand the search for necessary work fo offices within the surrounding area, Document
this search on the Priorily for Assignment worksheet (Steps 5, 8}

if ne necessary work is identified, have the employee complete PS Form 3971 for the
remainder of the scheduled workday requesting: COP, LWOP-IOD, or cther teave,

Tre supervisor/manager must obtain-authorization from HRM for all injury related COP,
LWOP-IQD, or other leave requests prior to approving the :
S Form 3971,

i the employee requests LWCOP-I0D, the supervisor/manager must provide the

employee with a CA7 and CAT7a as per USPS policy and recommended bi-weekiy by

&

It W AT Y
W Nt AT

LF

Provide the employee with: NRP, Phase 2, Employee Leave Information Letter, Parial
Day, SupervisoriManager

Racord workhours provided o the employes and any COP, LWOP-IOD, or other save
requested by the employee for the remalnder of the scheduled workday

Direct the employee to report for duly on their next scheduled workday,

| QOUTCOME; Managers and Sugemiscrs will have conducted Work Status and Daily Determination
| mestings when an employee pragents an updatad medical or has a new infury..

(P PE Mew Med in Stepd{2} 7 13 200%.doe
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[ NRP, Phase 2 - Limited Duty
Work Status
Step 1

RESPONSIBLE TEAM MEMBER(S):

HQs and Area NRP Teams
¢ District NRP Team

ACTION: Mpet with Managers and Supervisors to determine iﬁepfementat?an readiness,

1. Atindividual facilities, meet with the Managers and Supervisors to ensure all Initial Action
items have been property parformed.

-
2. The purpose of this meeting is to validate all Initja} Action items were completed in
compliance with the guldelines of the NRP, Phase 2 Limited Duty process, and all the
required forms/documentation have been properly completed.

3. If the required forms/documentation are not In compliance, the DAT will reschedule the
valldation meeting,

4. If the required forms/decumentation are in compilance, the Managers and Supervisors will be
eligible for training to conduct Work Status meetings,

5. The DAT must coordinate the scheduling of the Work Statys Meeting Training and Work
Status Meeting sessions with the employees.

a. The initial Work Status Meeting Training must take place on the first day of the Work
Status Meetings with the employees,

b. There must be a two week notice to ths unlons prior to tha first Work Status Meeting
with the employees,

: OUTCOME:

| Managers and Supervisors at individual facilities will be cleared to proceed forward with the work ;

| status training and meetings.,

Tk




| NRP, Phase 2 - Limited Duty
f Work Status
f Step 2

RESPONSIBLE TEAM MEMBER(S):

* HQ and Area NRP Teams
+ District NRP Team

ACTICN: Train DAT, Managers, and Supervisors to conduct NRP, Phase 2 Limited Duty, Work Status

mestings.

1. Provide Managers and Supervisors with a list of all District Assessment Team Members they

can contact for assistancae when reqguired,

2. Atindividual facifities, train the Managers and Supervisors to conduct Work Status meetings

as gulded below,

3. Walk through all possible Work Status assignment determinations.

4. The purpose of this meeting Is to inform the employee of the results of the Initial Action steps

of the NRP, Phase 2 Limited BDuty process,

5. Managers and Supervisors will conduct the interactive meetings with empioyees,

Work Status Meeting with the Employee - Manager / Supervisor

» Ifthe current modified assignment or physical requirements need to be chan
new PS Form 2499, Offer of Modifed Assignment (Limited Duty),

ged, complete a

NOTE: for MM employees being reassessed as part of this pracess; ensure it is

explained to them this modified assignment (PS Form 2499} is an
and they will be reassessed under the NRP, Phase 2, Rehabilitatio
will be notified of the resuits of that process when it is completed

interim assignment
T process and they

NOTE: If an employee is receiving a complete day work ass

ignment, ensure they

understand if the necessary work is not available on any particular day, fewer hours

than identified on the PS Form 2499 may be worked and the empl

oyee’s assignment

for the remainder of that day would be handled as a Partial Day Work, Discuss the

Partial Day letter with them at thig time,
¥




s R

Work Status Meeting with the Employee {Cent’mugw@

- Review and discusy the proposed PS Form 2499 with the employee,

- Elicit feedback from the employee regarding his or her ability to perform the duties
identified or other necessary tasks which may be available,

- Based on the feedback from the employee, make adjustments to the pg Form 2499 ir
necessary. Give the PS Form 2499 to the empioyee for signature reflecting acceptance

or refusal,

* Ifaccepted:

© NOTE: Accepted “under profest” is an acceptance. Employee muyst be asked
t provide a reason for the “accept under protest”,

- Distribute PS Form 2499, Cffer of Modified Assignment (Limited Duty):
o Provide empioyee with original signed copy.
o Forward (fax, scan, email) a copy of al documents to the HRM office
© Retain copy in work unit

> Proceed forward to the Daily Determination - Work Status Meeting, Step 4, and
discuss the applicable Daily Determination decisions (Ful] Day and Partia Day)

* Ifrefused or if the employee refuses to sign the SupemsorfMaaager must;

¢ Inform the employee that unless the employee elects to accept and/or sign
the modified assigniment, the employee will not he allowed to work.

O Have the employee complete a PS Form 397] for the remainder of the
scheduled workday and also the remainder of the pay period, In addition,
if the action takes place in week 2 of 5 Pay petiod, then it ig
Fecommended that a PS Form 3977 be completed for the next pay perind

as well. The employee should request; COP, LWOP-10 D, orother leaym -

Ifthe employed-i’ecmrzsfs'T'WWPJ-EGL‘,”{};V SUpeTVISot/manager must

Ipravzde the employee with 3 CA7 and CA7a as per USPS policy and
recommended bi-weekly submission by DOL/OWCP,

O Provide the employee with; NRP, Phase 2, Employee Leave nformation
letter, Refusal, Su@e:m;isorf?vfﬁzager. Following the employees review of
the letter, ask them if they have any questions,

o Inform the empioyee they may be contacted for clarification on the reason
for the refusal and/or 2 decision on mocified assignment offer
compliarice,

RE PLNE 02121 7 13 2508 doc
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Work Status Meeting with the Employee (Continued)

- Distribute PS Form 2499, Offer of Modified Assignment (Limited Duty):

I, Provide the employee with the criginal signed or unsigned copy.
2. Forward (fax, scan, email) a copy of all documents to the HRM office
3. Retain copy in work umt

» No Necessary Tasks identified/available (Complete Day No Work)

If there are no necessary tasks identified/available within the employee’s current regular
hours of duty (tour) and facility; and within their medical restrictions, the supervisor must:

1. Ensure the Priority for Assignment Worksheet (Steps 1-8), is available and has been
properly completed documenting:

o The search within the local commuting area (LCA) for this empiovee within the
District boundaries was fully completed as required and there were no necessary
tasks identified/available for the employee within the employee’s medical
restrictions.

2. Have the employee complete PS Form 3971 for the remainder of the scheduled workday
and also for the remainder of the pay period or until the next scheduled medical
appointment, depending on which is sconer. In addition, if the action takes place in
week 2 of a pay period, then it is recommended that a PS Form 3971 be completed for
the next pay period as well. The employee should request either; COP; LWOP-IOD; or
other leave,

. o The supervisor/manager must obtain authorization from HRM for all injury related
COP, LWOP-10D, or “other leave” requests prior to approving PS Form 3971.

o Ifthe employee requests LWOP-IOD, the supervisor/manager must provide the

.employeewith a CAT for completion. The employee should coniplete the CAT. for
1e remainder of the pay period as recommended by DOL/OWCP.

o Record workhours provided to the emplovee and any COP; LWOP-IOD or other
leave requested by the employee for the remainder of the scheduled workday on the
Pricrity for Assignment Workshest.




Work Status Meeting with

3. Inform the employee iffw
scheduled medical appointment,

hen necess

the Emg!{)yee {Con tz’nued;

ary tasks become ava
¥ will be contacted,

ilable prior to their next

the

4. Provide the employee with: NRP, Phase 2, Employee Leave information letter,
Complete Day, DAT,

3. Forward al} completed paperwork to the Manager, Heaith and Resource Management
regarding the Sapervisor/?vfanagcr decision that no necessary tasks were
identified/available for this employee,

ers and Supervisors at |

QUTCOME; Manag
the work status training and mesetings,

ndividual facilitieg will be ¢f

earad to prgggad forward with I
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NRP, Phase 2 -~ Limited Duty
Work Status
Step 3

RESPONSIBLE TEAM MEMBER(S):
+  HQ and Area NRP Teams

+  District NRP Team
+ Operations Postmasters, Managers and Supervisors

ACTION: Conduct Review of all documentation to ensure compliance

1. Managers and Suparvisors and District NRP Team members have conducted the Work Status
meetings with the employees and thelr union represantatives,

2. The HRM office must take the appropriate actions as described below when the documents
are recelved. )

Documentation Review of Modified Assignment (Limited Duty) Offer - HRM

* If the modified assignment offer is accepted by the employee:

- Submit copy of the PS form 2499, Offer of Modified Assignment (Limited Duty)
reflecting the employee's written acceptance to OWCP and place a copy in employee’s
Injury Compensation and NRP Activity fles,

- Notify supervisor via email to remind employee of next medical appointment and
medical report due date to ensure ongoing monitoring of improvement of medical
condition and work capacity.

¢ Ifthe modified assignment offer is refused by the emploves or the employee refuses to sign
the PS Form 2499, '

o HEM will immediately submit a. copy of the modiiad. assignment offer reflectipg -

employees’ refusal or refusal to sign with a cover [etter to the employee’s treating
physician and also DOL/OWCP requesting a determination of whether or not the
tasks and physical requirements of the modified assignment meets the medical
restrictions.

o HRM will monitor the case to ensure that the DOL/OW CP renders a decision
whether or not the tasks and physical requirements of the modifed agsigniment meets
the medical restrictions,

“ mruA
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Documentation Review of Modifled Assicnment (Limited Duty) Offer - HRM (Contin ued)

o Inform the employee they will be contacted after DOL/OWCP has rendered a ruling
on whether or not the tasks and physical requirements of the modified assignment
meets the medical restrictions

* Maintaining NRP, Phase 2, Case Management/Modified Assignment Tracking: In
accordance with USPS policy, all employees in a modified assignment and those medicaily
cleared for a modified assignment must be tracked/case managed on a continuing basis:

S Ona case specific basis, HRM wil] require an employee to provide updated medica)
reports on their duty status (e.g.; Form CA-17, Duty Status Report or other medical
documentation),

© Utilizing the NRP Workbook:

- Enter last medical appointment dates where appropriate when medical documentation
is received,

- Enter dates of new Modifed Assignments where appropriate when Modified
Assignments are accepted.

Review of Accepted Modified Assicnment {Limited Duty) - DAT

A District Assessmnent Team (DAT) composed of deségzzggs from Operations, Health & Resource
Management (HRM), and Labor Relations has been established to accomplish the fellowing:

- Ensure use of PS Form 2499, Offer of Modified Assignrment (Limited Duty),

- Ensure each employee is placed in 2 modifed assignmment that maximizes the work capacity
fevel of the injured employee by assigning necessary tasks within their medica] restrictions,

- Ensure that all modified assignments comply with USP3 and Department of Labor, Office of
Workers’ Compensation Programg (DOZ.JGWCF} regulations while at the same time. add

value to-the operation so the employes’s assignment {3 recogrized 58 conirbuting to the

operations’ overall performance.
- Communicate via ernail {as much ag reasonably possibie), fax, mail/pouch,

- Use email records to document individual cage activity, (Must be printed and filed in the
employees NRP Activity fila)

- Must Hllow USPS regulations set forth in the ELM, 546.142

Pk



Review of Accepted Modified Assignment (Limited Duty) - DAT (Continued)

- When HRM receives a new IS 2499 from a supervisor/manager; medical restrictions and
copies of the PS Form 2459 must be distributed to all other DAT team members.

- Review PS Form 2489, Otfer of Modified Assignment (Limited Duty) DAT functional
review; individually or collectively:

- HRM Occupational Health designee must determine if employce is capable of
performing identified tasks within medically defined restrictions. [dentify any tasks
that are “outside of medical restrictions™ and notify other team members of their

review determination,

- Operations designee rmust determine that the maximum number of necessary tasks for
the employees current assigrunent are assigned and listed; and ensure proper coding
of work tasks with correct operation or labor distribution codes and notify other team
members of their review determination.

- HRM Injury Compensation designee must determine if assignment is in compliance
with USPS regulations (ELM 546.142) and notify other team members of their

review determination.

- If PS Form 2499 or Modified Assignment is agreed to be in compliance, initial the document
indicating functional compliance.

- [f'the Modified Assignment and/or the PS Form 2499 are not in compliance, the DAT
Operations designee must direct the supervisor in writing (email is acceptable), to complete a
new PS Form 2499 addressing identified items.

Any new/updated PS Form 2499, Offer of Modified Assignment (Limited Duty) must be
issued to the employee by their Supervisor / Manager.

QUTCOME: The DAT will have completed a review the Modified Assignment Offer

NEP BZLTG WS stepd 7 73 2308 dos
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{ - NRP, Phase 2 - Limiteq Duty

Work Status

RESPONSIBLE TEAM MEMBER(S):

*  HQand Area NRP Teama
¢ District NRP Team
*  Operations Postmasters, Managers and Supervisors

ACTION: Modified Assignments ~ Daily Determination of Necessary Work

1. Managers and Supervisors on a daily basis will determine the avaﬁabi?&y of necessary work

for all Modified Assignments, When fecessary work is not available, management will meat
with the employee,

2. The purpose of this meeting Is to Inform the employee of the resyits of the daily search for
necessary tasks,

proposed assignment/action. They should make adjustments when possible and if necessary
based on employee feedback,

9. All documents must b properly completed and forwarded timely to the District Health ang
Resource Management office,

Daily Determination of Necessary Work - {Managers / Supervisors)

- Full Day Work, if necessary tasks within the employee’s facility are identified maximizing
the hours of work permitted by the employee’s medical restrictions: ,

Examples;

. Empia}r‘ee’ s medxcai szates empk}@ﬂ can work €‘§§.§h’f'{'8}'hm‘?‘*f' arid ag}%{(g}%wgéfﬁ

. neCesiaty work is dentified.

F\}

Employee’s medical states employee can work six (6) hours and six (8) hours of
necessary work is identified.

o ifafull day’s work s provided and completed ov the employee, no further action ig
required,

o Ifa full day’s work of necessary tasks is not available, continue to Partia) Day Work
£, £y
OF action.

Y S1epa(2} 7 13 2008 doo
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Daily Determination of Necessary Work — (Managers / Supervisors) (Continued)

-

Partial Day Work, when an employee has completed all necessary tasks identified on the

PS Form 2499 and additional necessary tasks are no longer available for the remainder of
the employee’s scheduled workday as identified on the PS Form 2499, the supervisor must:

Document the search for additional necessary tasks using the Priority for Assignment
Worksheet (Steps 1, 2) providing the following information:

The search within the employee’s regular hours of duty (tour) and facility was
fully completed as required and there were no additional necessary tasks
availabie for the employee within the employee’s medical restrictions.

Expand the search for necessary work to the following tour if the employees
workhours have not been maxed to the medical restrictions; and the employee is
currently ending his’her modified assignment at or near the beginning or during
the following tour. Document this search on the Priority for Assignment

workshest (Steps3, 4)

Expand the search for necessary work to offices within the surrounding area.
Document the search on the Priority for Assignment worksheet (Steps 5, 6)

If no necessary work s identified, when the employee has completed all available
necessary tasks and there are no other necessary tasks available, meet with the
employee and have the employee complete PS Form 3971 for the remainder of the
scheduled workday requesting: COP, LWOP-IOD, or other leave,

The supervisor/manager must obtain authorization from HRM for all injury
related COP, LWOP-IOD, or other leave requests prior to approving the
PS8 Form 3971.

If the employee requests LWOP-IOD, the supervisor/manager rmust provide the
employee with a CA7 and CA7a as per USPS policy and recommended bi-
weekly by DOL/OWCP.

Provide the employee with: NRP, Phase 2, Employee Leave Information Letter, .

Partial Day, SugervisorManager

Record workhours provided to the employee and any COP, LWOP-IOD, or other
leave requested by the employee for the remainder of the scheduled workday

Direct the employee to report for duty on their next scheduled workday.

OUTCOME:

Managers and Supervisors wili conduct Daily Determinations of Necessary Work for alf
Modified Assignments,

MNEP PILTD YWE stepd{2) 710 2008doe
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NRP, Phase 2 - Limited Duty ;;
; Implementation
5 Step 1 |
wmem——

ESPONSIBLE TEAM MEMBER(S):

*  Headquarters Health and Resource Management Ta

ACTION - Meet with the Area Team to Present and train the team on aff aspects of the NRp Phase 2
Limited Duty process,

Meeting Altendees: Areg

*  Heaith and Resource Management (HQ/AQ))
*  Operations {Area)

s legal (Area)

* Labor Relatlons (Area)

*  HRM Occupationa Health {HQ/A0)

* EEQ (Hyag)

QUTCOME: ' }

| The HWAOQ, Area Team will be prepared to inj
|
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NRP, Phase 2 ~ Limited Duty
Implementation
. Step 2

RESPONSIBLE TEAM MEMBER(S):

«  HQAQ domiciied and Area NRF Team

ACTION: Mest with Senior District Management and District Assessment Team

1. The purpose of this meeting Is to initiate NRP Phase 2 Limited Duty and to confirm full District NRP
team implementation, _

« Cover the steps that will be taken during the NRP, Phase 2 Limited Duty process,
Discuss the following:

o Implementation
o Work Status meetings

o New Medical Documentation
New Injury

« Present the District Manager with the employee service talk and request that it be sent
out to the field to be read and posted following the meeting with the unjons

{Implementation Step 3}

§ QUTCOME:
District Senjor Management will have been briefed on NRP, Phase 2 Limited Duty process,

i
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NRP, Phase 2 - Limited Duty
Implementation
Step 3

ot

RESPONSIBLE TEAM MEMBER(S):

Area and District Office

District Sr. Management

Manager Health and Resourca Management (HRM)
HRM Team Leader

Operations Team Leaders

Manager Labor Relations

* ® o 4 a

ACTION — Immediately conduct a meeting with representatives of all unlons and management
associations assoclated with the district, Area and District Labor Relations determines

who ta invits from the unions (NBA, Local Presidents, ete.)

The purpose of this meeting Is to inform all unions that the NRP, Phase 2, Limited Duty is being
initiated in the District,

* Provide a copy of Overviews to attendess.
+ Provide a copy of the employee service talk to attendees,

+ Notify attendees they will receive a copy of a list of employees Included in this process once
it has been established,

The list will include ali employees currently working in a modified assignment with the
axception of:

* MMl employees who are staying in their current hid positlon with modifications,

+  MMI employees who have been reassessed, presented, and #ccepted a Rehabilitation
assignment as a resuit of the NRP, Phase 2; Rehabilitation procecs,

| OUTCOME:

All designated urdons and management assoclations will have been briefed on the NRP, Phase 2,

| Lirited Duty process.
|

P
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? NRP, Phase 2 - Limited Duty
§ Implementation
; Step 4

RESPONSIBLE TEAM MEMBER(S):

» District Health and Resource Management staff
*  HQ/AQ HRM Team Leader

ACTION ~ Review NRP workbook and Activity files to ensure all Limited Duty {non-MMI) employees
are listed,

1. Update the NRP workbook and ensure all non-MMI employees are listed on the Limited Duty
worksheet,

2. Revlew the Activity files for all Limited Duty (non-MMI) employees to ensure they are complete and
up-to-data,

| OUTCOME:
|
: The NRP workbook and Activity files will be prepared for NRP, Phase 2, Limlted Duty implementation.

I
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| NRP, Phase 2 - Limited Duty
f Implementation
f Step 5

RESPONSIBLE TEAM MEMBER(S):

*  Area NRP Team
* District Manager Human Resources

The training will be conducted. by the HQ/AO, Area and District NRp team members via
MeetingPlace, :

Training sessions will last approximately one hour and will Cover an overview of the NRP, Phase 7,
Limited Duty process and discusg the following items;

* Implementation
* Work Status meetings
* New Medica] / Injury

Pﬁrgose

This process must be applied to existing énj&red-onfdmy employees: 1) where the treating physician
has determined the restrictions to be temporary (Limited Duty); 2y where the employee has regched
Maximum Medical Improvement. (MMI) but the employee has not been reassessed during NRP,
Phase 2 for the MMT/rehabilitation employees at this time,

Note: The NRP, Phase 2.,..R-,ahabiii-tati-eg;»glmi};;ggﬁyiﬁ;as;nmsz»pr@eééé?féma'rééz céncﬁfrenﬂy with
A3se 2, Limited Duty activities,

NRP PE LTI P steps (237 933009 dae
4ritzong
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Overview - Existing Modified Assignments (I.imited Duty and Rehabilltation)

For existing modified assignments; when the emplovee is capable of working a modified
assignment with medical restrictions, this process establishes a standard procedure that

accomplishes the following:

Requires all injured employees who have medical restrictions to report, as normally
scheduled, to their regular supervisor for assignment; uniless directed otherwise.

. Directs supervisors/managers to make every effort to identify appropriate duties on a daily
basis for the employee within the medical restrictions impesed by their treating physician.
Utilizing established updated facility specific necessary task worksheets,
supervisors/managers must determine availability of:

o FEmployee specific tasks within an employee’s current bid assignment; in order to
maximize the modified assignment to the bid.

o Employee specific tasks within an employee's current modified assignment; in order
to maximize their modified assignment,

o Employee specific tasks within available bid or modified assignment tasks the
employee is capable of performing (e.g., available bid assignment tasks due to
absence, detail, unassigned, not the current bid assignment of the employee, etc.),
T/when this occurs the supervisor/manager must annotate on PS Form 2499 the
redson these bid or modified assignment tasks are available (e.g., bid assignment task
available due to employee out of work on scheduled or unscheduled leave, etc.).

- Requires the supervisors/managers 6 review current modified assignments, and if required,
issue a PS 2499 utilizing only necessary tasks. (Not required if the entire current modified
assignment is determined to contain only necessary tasks).

Note: All modified assignments must contain only necessary tasks as determined by
operations management and must not include any “make work” tasks.

- Requires supervisors/managers to review and discuss employee specific modified assignments

with each injured-employee and elicit feedback regarding identified tasksandforother L.

LA RN SIS i e Y |

available necessary tasks.

- Requires the District Assessment Team (DAT) to review all modified assignments identified
by supervisors/managers, or assist them in locating additional necessary tasks.

. Requires HRM to track all employees in modified assignments,

- Reguires HRM to menitor each injured employee’s medical status and work capacity.

NEP P2 LTD P stepS (2} 7 13 2009.dos
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Established Roles and Responsibilities — District Assessment Team

A District Assessment Team (DAT) consisting of designees selected from Operations, Health and
Resource Management (Injury Compensation angd QOccupational Health), and Labor Relations has

been established by District Senior Leadership,
Purpose is to provide training to Managers, Postrnasters, Supervisors, 204Bs on:
- Their role and responsibilities in the NRP, Phase 2, Limited Duty process.
- USPS and OWCp regulations pertaining to modified assignments,
- Proper completion of PS Form 2499, Offer of Modified Assignment (Limited Duty),

Activity Files for Existing Modified Assignments - HRM

- Ensure NRP Activity file exists for all employees in modified assignments. Ifan Activity file
does not exist, one must be created,

District Leadership will determine Office implementation order at this time,
Once the implementation list is established:

* HRM prepares materials to train Managers/Supervisors on Initia] Actions completion

¢ Copies of the current medical restrictions, current modified assignment (Limited Duty or
Rehabilitation), and updated facility necessary work sheets must be provided to the

supervisor/manager in the facility implementation order to begin reassessing all employees
in modified assignments (Implementation, Step 6).

| OUTCOME:; - —

| District Cperations team members will have been tralned on all aspects of the NRP, Phase 2, Limited |
- Duty Process and tasked with preparing training for Managers/Supervisors on Initlal Actions. I

.

NRP B2 LTD M stepS (2) 7 13 2009 4o
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NRP, Phase 2 — Limited Duty
Implementation
Step 6

RESPONSIBLE TEAM MEMBER(S):

e Area and District NRP Teams

ACTION ~ Conduct training to Managers/Supervisors on Initial Action items for alf existing Limited Duly
smployees and MMI employees not yet reassessed under the NRP, Phase 2, Rehabilitation process.

INITIAL ACTION

Existing Modifled Assignment - Employee’s Supervisor/Manager

. Current medical documentation must be used in reassessing all existing modified assignments.

. Review medical restrictions and make every effort to ldentify a modified assignment within the
employee's regular hours of duty (tour), and currently assigned facility, following Priority for

Assignment (Steps 1-4)
. Ensure the modifled assignment Is consistent with current medical restrictions and contains only

necessary tasks within the employee's currently assigned facility. The established facility specific
necessary lask worksheets must be used to ensure the modified assignment contains only necessary

tasks. :

. When reviewing the medical restrictions determine the frequency and duration of necessary tasks and
define the physical requirements and average lime spent as required on PS Form 2499 in Section iL

- if no changes are necessary, proceed o Work Status Meetings.

» if the current modifled assignment or physical requirements need to be changed, complete a new PSS
Form 2499, Offer of Modified Assignment {Limited Duty).

» At the completion of this action, employee's will be categorized as
¢ Full Day Work
« Partial Day Werk
+ Compiete Day No Work

Full Day Work, if recessary tasks within the employee's faclity are identified maximizing the hours
of wark permitted by the employee's medical restrictions:
Exarmpies:

1, Employee’s medical states employee can work eight (8) hours and eight (8) hours of
nacessary work is identified.

Em;%ggg&'s sj:*ieéécal siates smplovees can work six {8} howrs and six [B) hours of necessary
waork iy idantified,
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Full Day Work {Continued}

o I afull day's work is identified, no further action is required.
o if a fll day's work of necessary tasks is not avaitable, continua to Partal Day for action.

NOTE: if an employee is recelving a Full Day Work Limited Duty assignment, ensure a rote is
added to the PS5 Form 2499 that if the necessary work is not avaiiable on any particular day,
fewer hours than those identified on the PS Form 2499 may be worked and the employess
assignment for the remainder of that day would be handled as a Partial Cay Work.

- Partial Day Work, when necessary tasks are not Identifled maximizing the hours of work permitied
by the employee's medical restrictions (example: treating physician Indicates the employse can work
8 hours with reslrictions; USPS identifies only 4 hours of necessary-work); the supervisor must:

Document the search for additional necessary tasks using the Priority for Assignment
Worksheet {Steps 1, 2) providing the following Information:

+ The search within the employee’s regular hours of duty {four) and facility was fully
completed as required and there were no additional necessary tasks available for the
amployee within the employee’s medical restrictions.

» Expand the search for necessary work to the following tour if the employees workhours
have not been maxed lothe madical restrictions; and the employee is currently ending
ris/her modified assighmerit at'of near the beginning or during the following tour.
Document this search on the Priority for Assignment worksheet (Steps 3, 4)

« Expand the search for necessary work fo offices within the surrounding area. Document
this search on the Priority for Assignment worksheet (Steps 5, 6)

- Complete Day No Work, If there are no necessary tasks identifled/available within the employee's
current reguiar hours of duty (tour} and facility; and within their medical restrictions, the supervizor

must:

Document the search for all necessary tasks using the Priority for Assignment Worksheet {Steps 1-
4}, providing the following Information: ’ ~

& The search within the employee's reglz%a; hours of duty {tour) and facility was fully
completed as required and there were no necessary tasks identifisd/availatie for the
amployas within the amployes’s medical restrictions.,

Complete Day No Work Determination - DAT Action

The District Assessment Team (DAT) consists of designees from Cperafions, Health and Resoai?&e
Managemaent (injury Compensgation and Cccupational Heatth), and Labor Relations.,

When the DAT receives notification from a supervisor/manager indicating there have besn no
necessary tasks identiflied/available for an employee, within the empioyee's regular hours of duty
{tour) and facility, the DAT must

1. Verfy the search for necassary (asks for the employee within the employees currently assigned
raguiar hours of duty (tour) and facility was properly compieted and documented utilizing the
Priority for Assignment workshaat {14,

ok




Complete Day No Work Determination - BAT Action {Continued}

2. HRM (Injury Compensation) must review the employee's injury compensation fle to determine if
the treating physician has established whether the duration of the current medical restrictions are
determined to be short term of fong term.

- If the duration of the medical documentation is unclear or not identified, further quidance from
HRM Occupational Health must be requested.

- HRM Qccupational Health should proceed as guided below:

o Using established resources (e.g.; MDA, ODG, etc.) must make every effort to establish

anticipated duration of current medical restrictions.

if the current medical restrictions arg not specific as o the anficipated duration; HRM
Qccupational Health must seek medical clarification from the treating physician.

3. When the anticipated duration of the medical restrictions has been determined to be:

short term {up o 14 days}; no further action is required by the DAT,

'ang term (greater than 14 days); the DAT must continue the search beyond the employee's
facility, wiilizing the Prlority for Assignment Steps 5-8.

Pricrity for Assignment Steps 5-8 must be conducted within the Local Commuting Area

(o]
{LCA), within the District boundarfes. This activity must be completed prior to congucting the
Work Status meeting with the employee to inform them of the Complete Day No Work
Determination.

o All search activities must be properly documented using the Friority for Assignment

Waorkshaet (Steps 5-8); capturing search activities completed, how search was performed,
managers involved, responses, stc,

4. if necessary tasks are identified outside the employee’s assigned facllity, the DAT Operations
designee must:

o Complets a new PS Form 2499,

Send a copy to the employee's supervisor/manager at the employee's assigred facility so it
can ba presented to the employee.

<

o Coordinate with currant and new supervisors/imanagers the reparting date of the new
modified assignment,

5:--if there are no-necessary-tasks identified/available culside the facilify for the-employee, within..

their medical restrictions, the DAT operations designee must;

o Document the search using Priority for Asslgnment (Steps 5-8) was fully completed within
the Local Commuting Area {LCAY and District boundary,

AP P7LTD IMP s1epd{2) 7 13 200%.4os
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Complete Day No Work Determination - DAT Action {Continued)

8. The DAT nctifies the Manager/Superviser of their Step 5 — 8 determiration for every Complete
Day No Work.

> Upon completion of the Initlal Actions, Managers/Supervisors will notify the DAT of readiness to
proceed to the Work Slatus Meetings,

! OUTCOME: District NRP Operations team members will have conducted all Initial Action ltems on
. Limited Duty (non-MM!) employees and have requested permission to proceed to the Work Status
! Mesatings. The DAT will take action on all Complete Day No Work determinations,

OIS PP LT MP stepfiI 7 15 200%.dog
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$ 300 L Street, NW, Washington, DU 20605

Tuly 14, 2009

Fdward Duncan, Deputy Dircctor, Operations and Claims Management
Stephanie Semmer, Chief, Branch of Technical Assistance

Nenartment of Lahor, Office of Workers Compensation Programs
Division of Federal Employees Compensation

200 Constitution Avenue, Suite 3229

Washington, D.C. 20210

Re: Suitability determinations and payment of wage loss compensation
Dear Ed and Stephanie,

[ appreciate each of you taking the time to meet with me and Richard on June
25, 2009 at your headquarter office. As we shared with you, APWU
anticipates disconcerting issues will continue to surface as a result of the
LSPS National Reassessment Process. Therefore, we certainly appreciate
DFEC’s willingness to issue guidance to its District Offices as an effort to
ensure that the proper application of the FECA regulations and procedures is
understood and adhered to. However, as you are aware we repeatedly
expressed our concerns during the meeting regarding the issue of job
suitability determinations, particularly regarding wage loss compensations
under the “four hour” rule. As [ am sure you can understand, this issue
remains a paramount concern for APWU. We would like to take this
opportunity to reiterate our position and to discuss the applicable controlling
language which we believe supports our position.

The APWU strongly rejects the idea that employees who are capable of
working four or more hours but are offered less than four hours of work will

e demted wage loss compensation-by DFEC for the hours £ work theyg swere

offered. At our meeting, reference was made to 3 USC 8106(c) 2 as being
supportive of your position regarding this issue; however, this cited sectien
of the FECA in fact states, “A partially recovered employee who - refuses or
neglects to work after suitable work is offered to, procured by, or secured for
him: is not entitled to compensation” (Emphasis added.)

Furthermore, The Federal (FECA) Procedure Manual Part2, Chapter 814-
4b(1) makes a clear distinction by stating, “A_job which involves less than
four hours of work per day where the claimant is capable of working tour or




ot ECAB-deciston Notan ard ths Départment of

Page 2

more hours per day will be considered. unsuilable” Clearly, based on this language, such work
cannot be considered suitable, and § USC 8106 specifically requires thut work be suitable in
order for DFEC to deny payment of uny wage loss com pensation. Additionally, Pit 2 of the
Procedure Manual at-813 -12 defines a sanction decision as “any reduction or termination of
benefits applics to compensation for wage luss, whether total or partial” (Emphasis added.)
Therefore, it continues to be the opinion of APWU that if'a job is “unsuitable” there can be no
denial of compensation, be it sanctioned or “unsanctioned”.

On the other major issuc we continue to stand firm in our opinion that employing agencies do
not have the right to make “daily determinations” in respect to making job offers to partially
recovered employees. As evidenced in the USPS document which we presented you with at the
meeting, it is clear the Service's intention is fo muke “day-to-day, daily determinations™
regarding the availability of work for partially recovered employees. Such daily determinations
of work availability must be construed as an offer of a temporary position, and, according to the
Procedure Manual - Part 2.814-4b (3), “A temporary job will be considered unsuitable uniess the
claimant was a temporary employee when injured and the temporary job reasonably represents
the claimant’s WEC. Even if these conditions are met a job which will terminate in fess than 90
days will be considered unsuitable."(Emphasis added ) Therefore, logic requires the conclusion
that a job offer that can appear or disappear on a daily basis can only be described as
“temporary” and therefore “unsuitable” for a career employee.

In regards to these two issues, since FECA regulations and procedures dictate that such offers
should be declared unsuitable, it is our opinion that DFEC would be violating its own
regulations and procedures in denying payment of wage loss compensation to claimants who
found themselves in these circumstances. Despite the Postal Service’s desire to diminish its
chargeback liability as a result of the economic plight it has put itself in, the APWU continues to
assert that the FECA regulations and procedures, fully support the position that we have taken in
regards to job suitability determinations.

The ECAB has consistently held that the Office must follow its own regulations and procedures
m assessing the suitability of a job offer, e.g. Dantzler and the Department of Veterans Affairs,
Veterans Hospital, Docket No. 97-2760. Therefore, the APWU anticipates that DFEC will
continue to take the necessary action to ensure compliance with its regulations and procedures.

Please Note: R full
On July 15, 2009 APWU forwarded to DFEC, | Respectfully ™~

Veterans Affairs, Veterans Mospital, Docket No., ] e
05-1710 in further support of our position, s

susan M. Carney
| Human Relations Director

cer William Burrus, President

ShAC aafy
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FLNTY DAENEY DER 1d i G (R1f
BISELR IRFiRts Sth gl ’ -
i en UNHTED STATES OF AMERICA DO NOT WRITE IN THIS SPACE
NAFIONAL LABCA BELA NONS BOARD Case Soie Fied
CHARGE AGAINST EMPLOYER

INSTRUCTIONS:
Filw ars origical and 4 copies of 1nls charge with NLRB Aegional Diragtar for the region in which the alfeged unfair laber praciice acourred or s occurring.
VUERPLOYER AGAINST WM CHARGE 18 SROUGHT

3. Name ot Emysover o mumber of workers amptovad
U.S. Postal Service Approx. 700.000
Tﬂl‘« thirpus sirvel, iy, stafe. Jip codel g, Emplover Peprossntabve a. Talaphcne No.
473 ['Enfant Plaza, S.W. Doug Tuiino, Manager, Labor
Washington, D.C. 20260-4100 Refations Policies & Programs (202) 208-7832
I Tyue ol Estabishinent factory, nune, wholesaler, oled g. wently princinat product of service
U8, Mail U.S, Mail
M. The shove.ramed empieyer has engaged r and 18 ergaging i undair labor prastices within the meaning of Seciien Bia), subsections {1}
and gt sulisectionsl {5} of the National Labor Ralationg Act,

ang thase unfair jabor practices ara unialr practicas atfecting commerce within the meening of the Act
Z. Bzsis of the Charga (sef forth a clear gad concise stetement of the facts conshituting the aileged unfair labor practices)

Since on or about March 17, 2009, and continuing to date, the Postal Service has failed and refused to bargain in
good fith with the American Postal Workers Union, AFL-CIO, ("APWU?”) by, among other things, refusing to meet,
delaying meetings, and failing to give the Postal Service representative sufficient authority to make decisions about
the manner in which the Postal Service assesses the working conditions, job assignments, and restoration rights of
the Postal Service's injured workforce {i.e., through the National Reassessment Program), and making unilateral
changes in the manner in which the Postal Service assesses the werking conditions, job assignments, and restoration
rights of the Postal Service’s injured workforee, reducing the disability rights and benefits for such employees.

By the above and otiter acts, the above-named employer has interfered with, restrained, and cosrced employses in the exsrcize of the
rights guarantized in Section 7 of the Act and thy Postal Rearganization Act,
5 ELHl mame af party (iing charge #7 flabar organization, give full name, including Iscal name and number)

3
American Postal Workers Unior, AFL-CIO
3a. Adurass istreet and rumber, city, state, and ZiF codsf : 4h. Telephone No.

1300 L Street, NNW.
Washington, D.C. 20603

5 Eull name of matanal of international labor organizaton of which it i3 an atfilate or consutuent uril (1o de fed in when charge s fisd

L

202} §42-4271

sy F el rysrizanipni

AFL-CICO
8, DECLARATION
i deelare that | have read the shove charge and that the stataments are true 1o the best of my knowlsdge and hefisf.

A 5 %i r
O kW %r a4 Adormey
¥ AR i
ssignsture gf,g;;.pggw{ﬁa or persurt meking charged Anton Hajlar, G'Donnell, Schwariz & Anderson, PC rive v anw
Agdress I00 | Streer, NOW (20727 8981 P 707 :"‘iﬁz'&% 15 2008 J
W -’%s%‘asszg{on D.C. 20063 {Fafephane Mol (i) 5

LLFUL FALSE STATEMENTS O8N THIS CHARGE CAN BE PUNIBHED BY FINE AND IMPRISONMENT (U, §. CODE, TITLE 18, SECTION 1001
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American Postal Workers Union, AFL-CIO

LIBUL Streer, MW Washington, (3¢ 20005

{202} 842-9271 Oificn
{202} 216-2634 Fax
E-rnads SCd:rg—:&agm}.em

from the Gffice of usan?i Carfeptrt

Human Relatlpn

To:

Re:

Wirector /7H
P

March 27, 2009

Resident Officers, Reglonal Coordinators, National Business Agents

Postal Service Pilot Test: Limitad Buty Modified Assignments

The Postal Service recently notified the APWU that they were initiating a pilot proagram in four
Digtricts: Los Angeles, Sierra Coastal, Santa Ara, and S.E. New England,

The purpase of the pilot is tg expand the application of the National Reassessment Process (NRRY
from its current use in reviewing permanent rehabilitation medifled assignments, to also use
these protocols when reviewing fimited duty modified assignments,

A rehabilitation assignment is used when the work place irjury has become “permanent”, i.e, the
employee has reached maximum medical improvernent (MMI), A Emited duty assignment is mace
when the medical condition i still temporary, e, nat at MMI.

We will be meeting with the Postal Service on Aprii 22, 2009, in order to receive detailed
information about this pilot program, Specificaily, we need to know if the Current NRP protocols
are going to remain essentially unchanged. If there have been charges o thase existing
protocois, then we need to be provided with the new limited duty assignment guidelines, We alcg
will be seeking feedback regarding the results of these four pitet programs, and information
regarding the next steps that the Postal Service will take regarding any national program for
limited duty assignments.

We will continue to provide vou with details regarding this new Postal Service initiative as they
become available.

Mo




Telephne

(312 444240

Fromthe (ifico

TO:

SUBECT

American Postal Workers Union, AFL-CIO

Memorandum

of WALLIAM BURRUS

Prosicent

March 17, 2009

Sue Carney

USPS Will Conduct a Pilot Test Concerning NRP Phase 2 Modified

Assignments
(Notification No. GCCG200941)

1160 Street, YW
Washingtun, 1€ 78005
e
g? .
?

AL
ny

Please find attached a copy of & letter dated 3/13/2000 from Alan Mcors,

regarding the above reference matter.

You are designated as the APWU contact person in this matter. Contact the

USPS representative as soon as possi

hie for discussion, if appropriate.

Please provide notification of your review to me by 4/1 772009,

Please note: Your secretary should update the Notification Tracking Module

in Step 4 CAS as necessary.

Aftachmeant
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MAR 13 2009

Mr. villflam Burrus

Frusident

Amarean Postal Workers
Union, AFL-CIO

1300 L, Sirest, NW
Washington, OC 20008-4128

APl
SFFICE O 1 PRESiEENT

Dear Bill:

As a matter of general Intersst, the Postal Service will conduct 2 pllot tast concerning
Natioral Reassessment Program (NRP) Phase 2 modifiad assignmernts.

Tha foliowing is & fist of participating districts, the planned beginning and end dates, and
the anticipatad dates assignments may change;

Cistrict Plg i Pilot End Asslanment Charog

Los Angelas March 17 Aprit 17, 2008 March 20
Siarra Coastal March 23, 2008 Apell 24, 2009 March 27
Sarta Ana arch 23, 2009 Abrll 24, 2008 March 27
SE MNew England March 23, 2008 Aprli 24, 2000 March 27

The primary purposa of the nitot Is to tost application of 2stablished procssses used for

rehabilitation empioyass In NRP Prase 2 in maxing rodified assignments for smplioyess

with temporary medical restrictions {Limited Duly). Assignments made or modified
during this pliot tast will be cops/stant with current relsvant reguiations. S

If you have any quastions, please cantact Viclor Smith at 202-258-5842,

A1 U Fag DWW
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Step 4 Case Numbers

Seniority (October, 2006}
USPS: QUOC4QCHT006773

APWU: HQTG200613

Commuting Area (February, 2007
USPs: QO0C4QCOT0781 16

APWU: HQTG20071

Scparation-Disability (April, 2007)
USES: QO6C4QCO7153792

APWU: HQTG20076

i)




APWU Case Number: HQTG200613
USPS Case Number- Q00C4QCo7006773

American Postal Worlkers Union, AFL-CIO

Greq Beil, Direcior
industriat Relations
13504 Street, NW
Washingter, OC 2000%
202-842-427 3 {Qffice}
262-371-G992 (Fany
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October 20, 2006

Via Facsimile and First Class Mail
Mr. Doug Tulino, Vice President
{.abor Reiations

United States Postal Service

475 L’Enfant Plaza, SW, Room 5014
Washington, DC 20260-4100

| MAN RELALCNS
Hd?&?ﬁﬁ??&m

Dear Mr. Tulino:

In accordance with the provisions of Article 15, Sections ? and 4, of the
Collective Bargaining Agreement, the American Postal Workers Union is
initiating a Step 4 dispute.

The issues and facts involved are as follows:

On May 5, 2006, Ms. Susan Carney, APWU Human Relations Director,
wrote to the Postal Service expressing our belief that an eniployee’s seniority
should be an integral part of the Postal Service's “Reassessment Process”.
Specifically, the decision making process regarding the availability of medicaily
suitable employment for groups of injured employees should be conducted by
order of senjority (from most senior 16 Jeast senior).

Your letter of July 26, 2006, informed Ms. Carney that OPM restoration
regulations do not aliow certain employees 1o be considered as having more of a
priority for restoration over a less senior employee. We disagree with the Postal
Service's position that OPM regulations specifically prohibit any application of
¢mployee seniority when making modified assignments.

-Actually, OPM-regulations state that every effort sHouTd 5e made i

Wl gy

restore partially recovered individuals “according to the circumstances in each
case”. It is the position of the APWU, without prejudice to our pesition regarding
the Postal Service "Reassessment Process”, that if two or more partially recovered
employees are undergoing reassessment in the same time period, then an
employee’s seniority is a legitimate circumstance for consideration when making
a job offer.

(33
O



Mr. Doug Tulino, Vice President
Ocwber 24, 2606

Page 2

Also, it 15 well established that when sccommedating erployecs with medical
restrictions agencies should avord violating seniority provisions of a collective bargaimng

agregment,

In the APWU/USPS Collective Bargaining Agreement (CBA) the principles of

<
3
1
i

cniority are established in the crafl Articles (except as specifically provided in Article
2), and these craft Articles establish that the seniority rules apply to all employees wihien

a guide is necessary for filling vacunt assignments and tor other purposes.

Section 546.21 (“Compliance”) of the Employee and Labor Relations Manual

§ A

(ELM) states that reassignment or reemployment of employees injured on duty must be in
compliance with applicable cotlective bargaining agreements, and that individuals so

reassigned or reemployed must receive all appropriate rights and protection under the

collective bargaining agreement.

It is the position of the APWU, without prejudice to our position regarding the
Postal Service “Reassessment Process™, that when two or more employees who have
been injured on duty are being considered for reassignment or reemployment during the
sarne time period, the Postal Service, in order to be in compliance with the CBA, must
conduct the interactive evaluation and job offer process in order of seniority (most senicr

to least senior).

Article 15 provides that within thirty days after initiation of a dispute the parties
shali meet in an effort to define the precise issues involved, develop all necessary facts

and reach an agreement.

Please contact Susan Carney, case officer, to discuss this dispute at a mutually

scheduled time.

GBS e
£ Ll
Bed

Sincerely,

.\‘_%w .
ALY /5;;(;({
Greg Bell, Director
Industrial Relations

AFL-CIQ

¢ Sue Carmey, Director, Human Relations
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American Postal Workers Union, AFL-CIO
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Initiate National Dispute

VIA FACSIMILE AND REGULAR MAIL

Mr, Doug Tuling

Vice President, Labor Relations
11.S. Postal Service, Room 5014
475 L'Bnfant Plaza
Washington, D.C. 20260

Rer APWU No. HQTG20071, Reassignment of a Partially Recavered
Employee Limited to Local Commuting Area

Dear Mr, Tulino;

In accordance with the provisions of Article 15, Section 2 and 4, of the
Collective Bargaining Agreement, the American Postal Workers Union is

initiating a Step 4 dispute.
The tssues and facts involved in this dispute are as follows:

Cn May 5, 2006, Ms. Susan Carney, APWU Human Relations Director, wrote
fo the Postal Service expressing our belief that the reassignment of an injured
Postal Service emplayee who partially recovers more than one year from the
date eligibihity for compensation begins should not be limited to the local
commuting area, Such reassignment should also be made availahle agency wide,

On July 26, 2006, the Postal Service responded stating that OPM’s restoration
regulations specifically state that the Postal Service “must make every effort to
restore in the local commuting area, according to the circumistances in each case,
anindividual who has partially recovered from a compensable injury and wha is

abie to retum to Iimited duty.” It was further stated that the Posta] Service
considers this regulatory language to be mandatory and not permissive,

here is no disagreoment that 5 CFR 353.301(d} requirss the Postal Service 1o
make every effort o restore a partially recovered employee to a medically
suitable job in the local commuting area. This regulatory language establishes
the action that the Postal Service, at 2 minimom, is required 'o take.




Itis the position of the APWU, without prefudice to our rosition regarding the Postaj Service
“Reassessiment Process,” that the Postal Service hag promulgated Article 19 handbook and
manual language which estublishes 1 binding obligation which exceeds the minimum required by
federal regudaticon. Tn Chapter 546,142 of the ELM, the Postal Service cstablishes a policy which
exceeds the requirements set forth in 5 CER 333.301(d). Also, unlike the cited CFR language,
thie Postal Service policy makes no distinction between employees who have partially recovered
within one year and those whose partial recovery took more than one year,

Thecited ELM language obligates the Postal Service to “make every effort” to assign partially
recovered employees 10 jobs which are congistent with fheir medicaily defined work limitation
tolerances. There is no language which fimits the required “effort” to specific geographic areas.
Furthermore, the Postal Service clearly anticipates that their effort to find medically suitable
work can extend beyond the work facility to which the employes wag regularly assigned. The
only geographic limitation established by this ELM language is that such out-of- facility
assignments must be as close as possible to the original work facility. There is no language
which limits such assignments to the local commiuting area.

Also, the language of ELM 546,142 obligates the Postal Service to minimize any adverse or
disruptive impact on the empioyees who are experiencing this reassignment process. By
unilaterally applying a standard {"commuting area") that necessarily limits the area of the
reassignment effort, the Postal Service has not only failed to minimize any adverse or disruptive
inipact on the employee, but kas actually created the potential for such impact. If this new
standard causes the Postal Service to be unable to find a medically suitable assignment, the
employee will experience further negative impacts as a result of the eventual loss of their Postal

Service employment.

Please contact Sue Carney, case officer, to discuss this dispute at 2 mutually scheduied time.
Sincerely,
Gre%, Director
Industi¥al Relations
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May 7, 200
Sent vig Facsimile and US Mail
Mr. Doug Tuline
Vige President, Labor Relations
U.S. Postal Service, Room 9014
475 L'Enfant Plaza SW
Washington, DC 20260

Re: APWU No. HQTG20076, Separation-Disability before the
Expiration of One Year of Continuous LWOF/IOD

Dear Mr. Tulino:

This letter is to advise you that, due to a typographical error, all three
ELM citations in the above-referenced national dispute are in error.

The correct citation for all three ELM references is:
ELM Section 545.5.
A corrected copy of the dispute letter is attached.
Sincerely,
Greg/(?;ié%r
Indusfrial Refations
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CORRECTED COPY
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Initiate National Dispute

VIA FACSIMILE AND REGULAR MAIL

April 27, 2007

Mr. Doug Tuling

Vice President, Labor Relations
U.5. Postal Service, Room 9014
475 L'Enfant Plaza
Washington, D.C. 20260

Re: APWU No. HQTG20076, Separation-Disability before the
Expiration of One Year of Continuous LWOR/IOD

Dear Mr. Tulino:

In accordance with the provisions of Article 135, Section 2 and 4, of the
Collective Bargaining Agreement, the Amcrican Postal Workers Union is
initiating a Step 4 dispute,

The issues and facts involved in this dispute are as follows:

On November 16, 2006, Ms. Susan Carney, APWU Human Relations Director,
wrote to the Postal Service expressing the union’s belief that the Employee and
Labor Relations Manual (ELM) Section 545.9, “Managing Fxtended Leave
Cases,” does not permit the Postal Service to initiate a Separation-Disabifity
before the expiration of one year of continuous LWOP/IOD.

On February 7, 2007, the Postal Service responded by stating that if an
employee on the rolls of OWCP is placed in non-postal employment as a result
of participating in the OWCP Vocational Rehabilitation Program, the Postal

the ELM.

We take this to mean that an employee placed in non-postal employment as
deseribed above will automatically be fssued a Digability-Separation whather or
not that ermployee has been in continuous LWOR/IOD for cne vear.

sgrvice will initiate & Separation.Disability in a6C0rdance With Section §45.9 g«




Re: APWLU #HQTG20078, Disability-Separation
Aprit 27, 2007
Page 2

It is the position of the APWU, without prejudice to our position regarding the Postal Service's
“National Reassessment Process,” that Scetion 545.9 of the ELM does not permit inttiation of a
Disability-Separation if an employee has not been in continuous LWOP/I0D for one year.

Please contact Sue Carney, case officer, to discuss this dispute at a mutually scheduled time.

Sincerely,
Creg ?;ﬁ%, Director
Industial Relations
APWU #: HQTG20076 Case Officer: Sue Carney
Disputs Date: 4/27/2067 Contraet Article{s): ELM, Disability-

Separation/Extended Leave Cases;

ce;  Resident Officers
File
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UsPs withdrawal of a Limited Duty/Permanent Rehabilitation Assignment

As the Fostal Service’s "Reassessment Process” expands across the country, we expect that a growing number
of limited duty and/or rehabifitation jobs will be withdrawn. At the national level the APWU will continue to
monitor each phase of the reassessment process. Local and State Organizations are encouraged to keep us
informed, as we are paying special attention to the way that the USPS implements their pragram at each site,
At the moment our particular concerns are whether management is making a good faith effort in finding work
for these injured employees, and whether seniority rights are being adhered to when these reassignments are

made,

At the local level, if management determines that there Is no medically suitatle work for an employee, they will
inform the employee of their decision, and the employee will be sent home. When this occurs there are
normally two basic actions which the employee and the Union should consider.

Filing a Claim with OWCP

First, an injured employee who has a limited duty/rehabilitation job withdrawn, and who wants to claim wage
loss compensation from OWCP, should file a Form CA-7, Claim for Compensation. In addition we suggest
that Form CA-2a, Notice of Recurrance, be filed. Specificaily, the recurrence of disabiiity (inability to work)
in these cases Is the result of a work stoppage caused by the Postal Service’s withdrawal {for reasons other
than misconduct) of a specific iimited duty/rehab assignment which was created specifically for the injured

employee,

The employee shouid indicate in Block #16 on OWCP Form CA-2a that the recurrence claim is for “Time Loss
From Work”, and indicate in Block #21 that the recurrence Is the result of work stoppage caused by the Postal
Service's withdrawal of the limited duty/rehabilitation assignment.

We suggest that if the employee has a copy of the original limited duty/rehab job offer they attach it o the
Form CA-Za. Also, ask the Postal Service to document in writing the withdrawal of the rehab job and to
provide & copy to the employee, This should also be attached to the CA-2a. If refused, a written statement
from the employee and/or union should suffice. The employee should submit Forms CA-7 and CA-2a to the
USP5, retaining a copy of each for their personal records. The LSPS must also provide the employee

Washingtan DO Foeuds

Canditions previcusly accepted by QWCP are rot autormatically approved Recurrence cloims, Genarally, if the
employee has returned to work for a period of 90 days following a compensable injury, OWCP reguires
updated medical documentation. We expect that in almost alf cases CWCP will authorize payment of wage loss
compensation if the current medical documentation establishes that the wjured employee continues to suffer
from residual restrictions caused by thelr accepted Infuries. Afer OWCP accepts the recurrence of disability we
expect that OWCP wilf place these employees into their vocational rehabiitation program in an effort to find
them medically and vocationally suitable work in the private sector.




Filing a Grievance

Second, the specific fact circumstances in each case should be developed by conducting a grievance
investigation. The fundamental cbligation of the Postal Service is to make every effort to provide medically
suitable employment to employees who have partially recovered from Compensable disabilities, In making such
assignments the USPS should minimize any adverse or disruptive impact on these employees (see specific

references below).

Since these are contract grlevances the Union has the burden to provide specific fact information in order to
prove that such medically suitable work exists and to detail the specific duties which the injured employee is
capable of performing. Normally, the first place to look would be to the job the employee was performing
before the implementation of the "Reassessment Process”, (Sample questions: Where did the work go? Wil
anyone else be performing the work? Is the work stilt medically suitable, 2ie?)

As part of a grlevance investigation the steward should request the 546 Worksheet” (copy enclosed). This
Postal Service worksheet should be generated by management during their search for a rehab job for the
impacted employee, All details relating to the search should be requested: all supervisors contacted, offices
searched, and dates of contact. Also, interview, as appropriate, the supervisors who indicated on the
worksheet that there was no medically suitable work available in their area of responsibillty.  (Sampie
questlons: What efforts were made to reasonably accommodate the employee with medically suitable work?
Did the Postal Service meet their obiigation to minimize any adverse or disruptive impact on the employee?
Did their search for medically suitable work include all facilities?)

It may also be useful to examine the record of clock rings/move reports of the impacted employee over a
period of time. This might be used to document the work which the rehab employee had been performing. If
moves (labor distribution codes) were not used to track the actual duties performed by the employee, the
employee should provide a written statement detailing this information.

Keep in mind that the Postal Service’s obligation is to provide medically suitable work. There is no fanguage in
applicable Article 19 handbooks and manuals that requires such jobs to consist of “productive” or “necessary”
work, Normally, rehabilitation jobs are uniquely created assignments which consist of a subset of duties which
are included in a standard position description. They are assignments which “would not have axisted, but for
the [Postal Service’s] obligation to find work for the injured employee”, and are assignments "not created to
meet operational needs of the Postal Service, but to fit medical restrictions of the injured employea with
mindmum disruptive impact on the employee” (Shyam Das, ES0C-4E-C95076238).

The remedy which would normally be requested in this type of grievance would be to provida medically
- suitable employment as requlred by the ELM, EL 505, Jnjwry Compensation, and the Code of Federal
Regulations (See references below). Because the employee was ready, willing and able to continue working
and the USPS withdrew the available work, the make-whole remedies should include: returning the employee
to pay status, paying for lost work hours, restoring annual and sick leave. " R

Refarences

ELM 546,11 "The USPS has legal responsibilities to employees with job-related disabilities under 5 USC 8151
and the Office of Personnel Management's (OFM) regulations...” [See CFR 353.306 cited below for OpPM

reguiations. ]

ELM 346.142 a. "When an employee has partially overcome a compensable disability, the USES must make
avery effort toward assigning the employee o fimited duty consistent with the employee’s medicaily defined
work fivitation toferance, In assigning such limited duty the USPS should minimize any adverse or disruptive

impact on the employee.”

[




ELM 546,142 a.(4) "An employee may be assigned limited duty (rehabilitation assignment) outside of the
work facility. only when there is not adequate work available.at the employee’s facility...” 7The ELM does not
imit the search to find medically suitabie work to the commuting area. Therefore, It is our opinicn that the
USPS must conduct a search agency wide when work is not available in the employee's facility, making every
effort to assign the empioyee to work within the employee's craft, schedule, and as near as possible to the

reqular work facility to which the employee is normally assigned.

ELM 546.65 and EL 505, Injury Compensation, Chapter 11-6. Both of these cites estabiish in detail that
if management refuses to accommodate a partially disabled employee, then that employee must be provided
with a copy of Postal Service Headquarters’ final concurrence of such refusal, be notified in writing of the USPS
refusal to accommodate, and alse be notified of their right to appeal to the Merit System Protection Board

(MSPB), {See also EL 546.3 and 546.4).

EL 505, Injury Compensation Chapter 11, "Procedures,” “it is the policy of the USPS to make every
eoffort to reemploy or reassign 10D employees with permanent partial disabilities...”

EL 505, Injury Compensation Chapter 11.7 "Identifying a Modified Job Assignment.” A current
employee who “is capable of performing his or her core duties with only minor modifications” is nat considered
to be in a modified job assignment. Therefore, in our opinion, these employees should not be subject to the

Reassessment Process.

CBA, Article 3, “Management Rights” directs that the application of management rights must be

“consistent with applicable laws and regulations.” The appiicable regulation is Part 353.306 of Title 5, Code
of Federal Regulations {(CFR}, which states that “agencies must make every effort to restore, according to
the chrcumstances in each case, an employee or former employee who has partially recovered from a
compensabie infury and who Is able to return to limited duty.”

CBA, Article 21.4, “Benefit Plans” establishes that employees are covered by the Federal Employees
Compensation Act (i.e., subchapter I of chapter 81 of Title 5) and that the USPS will promulgate
{publish officially) regulations which comply with the applicable regulations of OWCP, The applicable regulation
is Part 10.505 of Title 20, CFR which states!

“What actions must the employer take?... (8) Where the employer has specific alternative
positions available for partially disabled employees, the employer should advise the
employee in writing of the specific duties and physicat requirements of those positions.
{B) Where the employer has no specific alternative positions available for an employee
whao can perform restricted or limited duties, the employer shouid advise the employee of
any accemmodations the agency can make to accommodate the employee’s limitations

due to the injury”.

CBA, Article 2, "Non-Discrimination and Civil Rights” states that "In addition, consistent with the other
provigions of this Agreement, there shall be no unlawful discrimination against handicapped employees, as

orohibited by the Rehabilitation Act. [See EL 307, Reasonable Accommodation {January, 2000), which
states, for example: “In other words, the Rehabilitation Act requires the employer to lock for new or Innovative
ways to alter, restructure, or change the ways of doing a job In order to allow a qualified person with 3
disability to parform the essential functions of a particular job”.]

CBA, Article 5, "Prohibition of Unilateral Action” estalilishes that "the emplover will not take any actions
affecting weages, hours and terms ang conditions of emplovment as defined in Section 8 {d) of the Natlonal
Labor Relations Act which viclate the terms of this agreement or are otherwise inconsistent with its obligations
under law.”

I~




CBA, Article 34, "Work and/or Time Standards” establishes in "Part 87 that “the employer agrees that
any work measurement systems or time or work standards shail be fair, reasonable, and equitable”. Article 14
then goes on to describe in “Part 8~ through “Part [ the detailed process that must be followed if the USPS
intends to change current, or institute new, work measurement systems, or work or time standards, The LsPs
at the Headquarters’ level has not given the APWU any netification, nor have they even suggested that they
intend to create a specific standard of “productivity” for injured employees in rehab positions. The current
appiicable work standard for all employees is cited in “Part A” of Article 14 “The principle of a fair day's waork:
for a fair day's pay is recognized by all parties to this agreement.”

In support of the arqument that 3 partially disabled employee working in a rehabilitation job is In compliance
with the principle of “a fair days work” we refer to the ELM, Chapter 546,21, “Compliance” which states
that: “Reemplayment or reassignment under this section must be in compliance with applicable collective
bargaining agreements. Individuals so reemployed or reassigned must receive all appropriate rights and
protection under the newly applicable Collective Bargaining Agreement”, We argue, then, that just like ary
other bargaining unit employee, a rehab employee is protected by Article 34 language from arbitrary work
measurement systems or work or time standards,

Grievance Summary

When the USPS withdraws a limited duty and/or & permanent rehabilitation job the Union should argue, as
appropriate according to the specific fact circumstances of the case, that such action:

(1) Violates Clear CBA and handbook language;
{2) Is inconsistent and noncompiiant with USPS cbligations under applicable law and regulations;

{(3) Contravenes the fong standing criterfa which has been applied consistently and unifermiy by both the
USPS and OWCP when making rehabilitation assignments, /e not whether an assignment is
“necessary” or “productive”, but whether the job assignment is medically suitable or appropriate;

£4) Is inconsistent with clear and unambiguous controlling language and a longstanding mutuatly
recognized practice;

(5} Is arbitrary and capricious In that "wroductive” and “necessary” are not contractually established work
measurement standards;

{6} Violates Article 34 protection against arbitrarily created and selectively applied work measurernent
systems, or work or time standards;

{7 May give the appearance of violating ELM 542.33, "Penalty For Refusal to Process Claim”
because If the USPS denies medically suitable employment to partially disabled employees, such

behavior may induce and/or compel injured employees to forego fiting claims because they observe

the employer taking what appears to he retaliatorny. m;;;g;&;mé;'g&m‘,agai;ﬁggm.ﬂempiwxwﬁég

an accepted OWCP claim.

Other Options

Light Duty Asslgnment

An emgloyee whose limited duty/rehab Ik has been withdrawn should consider requesting 3 light duty
assignment under Article 13 of the CBA. Normally, an employes who has medical restrictions resulting from a



waorkplace injury would not request a fight duty job since the language of 546 of the £LM and of £L 505
provide greater protection than Articie 13. However, light duty assignments are available to “fuli-time regular
or part-time flexible employees who through iliness or injury are unable to perform their regularly assigned
duties”. The language does not make a distinction between medical conditions resuiting from on duty or off
duty incidents. If the limited duty/rehab job has been withdrawn, employees who want to exercise all of their
contractual options might want ta pursue a tight duty assignment by writing to the instailation head and
requesting a light duty assignment. The installation head must “show the greatest ronsideration”, and reassign
the requesting amployee “to the extent possible in the employee’s office.”

If a light duty request is refused, the installation head must nctify the employee “in writing, stating the
raasons for the inability to reassign the employee”, Of course, if an investigation reveals that the refusal
violated Article 13, then a grievance could be filed. [tis worth noting that with fight duty assignments the
installation head determines the type and area of assignment, hours of duty, etc, Obviously, any amployee
thinking about making a light duty request should become familiar with the language of Article 13,
*agsignment of Iif or Injured Regular Workforce Emplayees”.

Since light duty assignments are available for employees who sustain injuries on duty, applying for light duty
would not be an indication that the medical condition was not work related.

Unemployment Compensation

The Unemployment Compensation for Federal Employees Pregram (UCFE) is administerad by the states under
separate agreements with the US Secretary of Labor. Requirements for unemployment compensation benefits
vary from state to state in accordance with each state’s emgployment security law. An employee who has a
limited duty/rehab job withdrawn, and who wants to apply for unemployment compensation, should ask the
Postal Service to provide them with form SF 8, "wotice to Former Employee About Unemployment Insurance.”
The use of the term “Former Employee” in the title of the form does not mean that if you receive the form you
are no fonger a Postal Service employee. If the Postal Service has withdrawn your medically suitable job, you
are still on the roles of the Postal Service, but they have “unemployed” you. However, you remain both able to

work and available for work.

Keep in mind that if an employee receives unemployment for a period of time, and then eventually receives
CWCP compensation for the same period of time, the state unemployment compensation will probably have fo
be repald to the state, Check the rules for your state, However, OWCP will not offset their wage loss
compensation payment as & result of simultaneous payment of unemployment caompensation.

Appeal to the Merit System Protection Board (MSPB)

The. Cade. of Federal Regulations at 5 CFR 353, “mestoration to Duty from Uniformed Service or

Compensable Injury”, permits ndividuals with accepted compensabie injlries to abieai 1o MSPB {whether
the individual is a preference eligible veteran or not) the Postal Service's failure to restore, improper
restoration, or failure to return an empicyee following a leava of absence,

when the USPS separates, grants LWOR, restores of fails to restore an employee because of a compensable
injury, they are required to notify the amployee of his or her rights and obligations, inctuding any appeal and
grievance rights. However, regardless of notification, an emplovee is still required to exercise due diligence in
ascertaining his or her rights.




When an employee has partially recovered from a cempensable injury the Postal Service must make every
effort to restore the employee and return them to limited duty, At a minimum, this would mean treating the
employee substantially the same as other handicapped individuals under the Rehabilitation Act.

A partially recovered employee may appeal to MSPB for a determination of whether the USPS acted arbitrariy
and capriciously in denying restoration, Ordinarily, an agency's failure to comply with their own rules and
regulations would indicate that they acted in an arbitrary and capricious manner,

Individuals who would fike to learn mare about MSPB appeals can go to MSPB's website: www.mspb.qov, Alsa,
the APWU Store has two bocklets for sale regarding MSPB: "Marit Systems Protection Board: The Hearing”,

and “Merit Systems Protection Board: Principles & Procedures”,
EEQ Complaints

The Rehabilitation Act of 1973, as amended, Sections 501, 504, and 505 prohibits employment
discrimination on the basis of disability. Discrimination is prohibited in ail aspects of employment against
persons with disabilities who, with reasonable accommeodation, can perform the essentiaf functions of a job.

The Equal Employment Opportunity Commission protects qualified applicants and employees with disabilities
fram discrimination in hiring, promotion, discharge, pay, job tralning, fringe benefits, classification, referral,
and other aspects of employment on the basis of disability. It requires that covered entities provide qualified
applicants and employees with disabilities with reasonable accommodations that do not impose undue

hardship.

Any Postal Service employee who befieves that he or she has been ifegally discriminated against can contact
an EEQ counselor at (888) 336-8777. This counseling request must be made within 45 calendar days of the
alleged discriminatory act. The counselor will attempt to help the parties agree on a resolution. The Postal
Service may offer mediation as part of the EEO process. If the matter is not resolved the EEQ counselor will
advise the employee of the procedures for filing a farmal complaint,

Disability Retirement

Interested employees should request individual pre-retirement tounseling. This counseling is conducted by a
Postal Service official who can provide detailed information on retirement health benefits and life insurance
programs, and provide basic annuity estimates, OPM makes the final decision regarding disability retirement,
They will determine if the permanent medical condition has resulted In a deficiency in the employee’s
performance, conduct, or attendance, or Is otherwise incompatible with useful or efficient service, Application
for disability retirement must be received by OPM within one year after the date of separation. (See the
attached documents prepared by the APWU Retirees Depantment.) ’

Separation-Disahili

Separation-Disability is an administrative action that can be taken by the Postai Service. It is not a retirement
program and should not be confused with disability retframent. An employee who suffers a joh-related iliness
or injury for which OWCP compensation is being pald should be grantad LWOP for an initial period of up to one
year from the date OWCP compensation begins. IF an empiovee is unable to return to work at the end of one
year of continuous LWCP, and is not likely to return to work within the next six months, the Postal Servica may
remove the employee from Postal Service rols by issuing a separation by disability, This separation action
should be initiated only after permission has been recelved from Postal Service Headguarters,  Employees
should not be separated for disability until given a written notice of the prozosed action, Eligible employees
nave one year from separation to file for disability retirement or their rights will lapse. If a separated
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employee recovers either partially or totally, he or she can request that the Postal Service restore them to
duty. If the Postal Service refuses, the employee may appeal to MSPB (see above: “Appeal to MSPE”).

OWCP’s Yocational Rehabilitation Program

If the Postal Service does not provide medically cuitable work to an injured employee, OWCP will offer
vacational rehabifitation services to such employees in an affort to Find them work In another federal agency or
in the private sector. OWCP will assign a rehabilitation counselor, who is under contract to OWCP, to that
employee in order to provide services such as counseling and guidance, vocational testing, training programs,
and placement help. These placement services may be provided for up to ninely days. If the counselor
Jdetermines that there are at least two jobs within commuting distance which the employee can perform, the
employee will be notified, and will be expected to acquire that job, Whether an employee gets a job or not,
OWCP compensation will be reduced by the earnings, or potential earnings, of that position. A voc-rehabbed
employee remains eligible for the Federal Employees Health Benefit Program as long as they recelve one dollar
of wage loss compensation from OWCP. It is our opinion that employees should not be involuntarily separated
from Postal Service employment while they are receiving vocational rehabilitation services. {See "Separation-

Disability}.

October, 2006
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Example
(THIS IS A “US POSTAL SERVICE" DOCUMENT)

Date: Facility:

niured Employes Name: Oate of Injury

Pastal Manual Reference: ELM 548,142

When an employes has partially overcome the injury or disability, the Postal Service has the
foliowing cbligation:

Current Employees. When an employes has partially overcome a compensable disability, the
Postal Servica must make every effort toward assigning the employee o limited duty consistent
with the employes's medically defined work limitation Wlerance {see 546.611). In assigning such
simited didy, the Postal Service should minimize any adverse or disruptive Impact on the
employea. The following considerations must be made in effecting such limited duty
assignmenis:

{1} To the exiant that there is adequale work available within the employee’s work limitation
{olerances, within the employee's craft, in the work faciity fo which the employee is regularly
assigred, and during the hours when the employee requiarly works, that work conslitutes the
fimited duty to which the empioyee is assigned.

t certify that every effort was made io identify an assignment for this employee with either a
lirmited duty or rehabilltation assignment {if appropriale} In the employee’s regularly assigned
creft, facility and tour, and that no such assignment was avallable,

Postmaster/Manager or designee name {print) and initials
Signature:

{2} f adequaie duties are not avaliable within the empicyea's work limitation tolerances in the
craft and woark faciity to which the employeae Is regularly assigned within the employee's
regular hours of duty, other work may be assigned within that facility.

i certify that every effort was made to idertify an assignment for this employee with either a
mited duty or rehablitation assignment (i appropriate] in the employes’s regularly assigned
facility and tour, and in all avsiiable crafts within this facility, and that no such assignment was

avaiiable.

Postmaster/Manager or designee name (print} and initiais
Signature:

-3V adequate-work 8 not available gt the facility within the employes’s requiar hours of duly, -

work outside the employee's reqular schedule may be assigned as imileg duty, However, ali
ressanabie efforts must be made 1o assign the employes to limited duly within the employee’s
craft and {0 keap the hours of imited duty as close as possible 1o the employes’s regulsr

schedule,
! cartify that every sffort was made lo identify an assignment for this employee with either 2

lmied duty or refabilitation sssignment (f appropriste] in the employes’s regularly assigned
facility within @ different tour, snd that no such assignment was avaiable.

PostmasterManager of Jesignee name {print) and initlals
Sigrglure

o
Lol
£
3
o
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Example
(THIS IS A “US POSTAL SERVICE" DOCUMENT)

{4} An employee may be assigned limited duly or oulside of the work faciity to-which the
employee is normally assigned only if there is not adeguate work available within the
ampioyee's work Emitation tclerances at the employee's facility, In such instances, every effor
myst ba made to assign the employvee 1o work within the empioyee’s craff within the
empicyee's regular schedule and as near as possible to the reguiar work facility to which the

grmnpioyes is normally assigned.

NOTES: Please provide details of your search outside of employee’s facility. These details
should include all the facilities called, dates facilities called, who spoke you with about

limited duty opportunities, ete. . ..

The Manager/Postmaster conducting the search must includa this Information In the space
below (attach additional pages if necaessaryl

I certify that every effort was made to identify an assignment for this emplovee outside of my
facility. | contacled facilities within the jocal commuting area (8.9.. other post offices, stations, or
piant supervisors In the area considered a reasonable commuts for the employee) and was

- unable o identify an assignment for ihis employee withintheir cument work tolerances 1 then

notified my supetior Name: {e.g.; MPOQ, MDO, etc.} in ordar {0
icentify either s limited duty or rehabilitation assignment (if aporopriate) for this empioyes,

Fostmasier/Manager or designee name Torint) and initials
Signgture;

Lther Mansgerment nama, e and nilials contacled and involved in the determination of task
avaiabiity (g.g.; MPOG, MEO, ei0}
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DISABILITY RETIREMENT
FERS

Eligibility:

I

2

A s

3.
4.

Lh

18 months Federal civilian service which is creditable under FERS.
Become disabled, while employed, from disease or injury for
useful and efficient service in current position.

Disability must [ast more than year.

Employer must verify that is unable to accommodate your
disabling medical condition.

Must apply before separation or within one year thereafter,

You must apply for Social Security disability benefits when you
apply for FERS disability. If you withdraw you Social Security
disability application, OPM will dismiss the FERS disability
retirement application,

Required Criteria:

OPM considers the documentary evidence you, your physician, and
your agency provide. Your claim can be allowed only if the evidence
established that you meet all of the following criteria:

8

2.
3.

A

-agency and commuting area at:the same. grade or.pay level and..

A medical condition, which is defined as a health impairment
resulting from a disease or injury, including a psychiatric disease.
Disability must last more than one year.

Become disabled while serving under FERS.

A deficiency in service with respect to performance, conduct or
attendance, OR in the absence of service deficiency, show that
your medical condition is incompatible with either useful service
or retention in the position.

Your medical condition has caused a service deficiency.

Your employer is unable to reasonably accommodate your medical
condition,

The absence of another available position, within the employing

tenure for with you are qualified for reassignment,

Required Forms:

L

-
Fan

SF 3107 ~ Application for Immediate Retirement with associated
forms.

SE 3112 ~ Application for Disability Retirement including 5 parts,

Schedules A, B, C, D, and E.



DISABILITY RETIREMENT
FERS

Once OPM has received your application, you will receive an
acknowledgement letter with information and a claim number (beginning
with letters “CSA"). Receipt on a CSA number means that your application
has been received and will be reviewed to determine you eligibility for
disability retirement. OPM will review the application and contact you or
the employer, if necessary, before a final opinion is rendered. If disallowed,
you will also be given information about requesting reconsideration.

Annuity Computation:

Disability benefits under FERS are computed in different ways depending
on the retiree’s age and amount of service at retirement. In addition, FERS
disability retirement benefits are recomputed after the first 12 months and
again at age 62, if the annuitant is under age 62 at the time of disability

retirement.

1. If at disability retirement you are already 62, or you meet the age and
service requirements for immediate retirement, you will receive your
“earned” annuity based on the general FERS formula:

1% of your “high-3" average salary multiplied by vour vears and
months of service,

(However, if you are at least 62 years old at retirement and have completed
at least 20 years of service your annuity will be computed witha 1.1%

factor)

2. If at disability retirement you are under age 62 and are not eligible for
voluntary retirement, you will receive the following benefit:

a) For the first 12 months ---
60% of your “high-3" average salary minus 100% of your
~Social Security disability benefits for any month in which

you are entitled to 5S benefits.

b} Afer the first 12 months -
40% of your “"high-3" minus 60% of your Social Security
benefits for any month in which you are entitled 1o 8§

benefits.

Fod




DISABILITY RETIREMENT
FERS

It is important to realize the amount of your OPM annuity will be
reduced by a percentage of your Social Security benefits if approved.
Do not overlook this and find later that you owe a large amount to

OPM.

3. When you reach age 62 —-
Your annuity will be recomputed using an amount that represents the

annuity you would have received if you had continued working until
the day before your 62nd birthday. The total years used in the
computation will be increased by the amount of time you have

received a disability annuity.

Medical Recovery:
If you are a disability retiree under age 60, OPM may require periodic

reevaluations of your medical condition to determine if you have recovered
from your disability. If OPM finds you recovered your disability payments
will stop one year from the date of the medical examination showing your
recovery or on the date you are reemployed in Federal service, whichever

occurs first,

Restoration of Earning Capacity:
If you are a disability retiree under age 60, there is a limit on the amount you

can earn from wages and self-employment and still be entitled to your
annuity. Each year OPM will send you a questionnaire to complete and
return in order to determine your earning for the previous calendar year. If
your earnings in any calendar year equal at least 80% of the current salary
rate of the position from which you retired, your earning capacity will be
restored. After you tumn age 60, there is no restriction on the amount of
wages or eaming from self-employment you may receive.

Receipt of Benefits from OWCP:
_The approval of a claim for benefits by OWCP, US Dept of Labor, for work

disability retirement. A claim for FERS disability retirement must also be
Gled with the Office of Personnel Management. If you are approved for
disability retirement and elect to provide survivor benefit protection, you
will protect he rights of your eligible survivors to receive annuity benefits
after your death. In addition, this will protect your own annuity rights in the
event you lose entitiement benefits from OWCP.



DISABILITY RETIREMENT
CSRS

E!ig;bmty

5 years creditable civilian servica

2. Become disabled, while employed, from disease or injury for useful and
efficient service in current position.

3. Disability must last more than year.

4. Employer must verify that is unable to accommodate your disabling
medical condition.

5. Must apply before separation or within one year thereafter.

Required Criteria:

OPM considers the documentary evidence you, your physician, and your
agency provide. Your claim can be allowed only if the evidence
sstablished that you meet ail of the following criteria:

1. A medical condition, which is defined as a heaith impairment resulting
from a disease or injury, including a psychiatric diseasa.

2. Disability must last more than one year.

3. Becomnae disabled while serving under CSRS.

4. A deficiency in service with respect to performance, conduct or
attendance, OR in the absence of service deficiency, show that your
medical condition is incompatible with either useful service or retention
in the paosition.

5. Your medical condition has caused a service deficiency.

6. Your employer is unable to reasonably accommodate your medical
condition.

Required Forms:
1. SF 2801 - Application for Immediate Retirement with associated
forms.
2. SF 3112 - Application for Disability Retirement including 5 parts,
Schaedules A, B, C, 0, and E.

Once OPM has received your application, you will receive an acknowledgement
Letter with irformation and a claim number (beginning with letters *CSA"). OPM
will review the application and contact you or the employer, if necessary, before a

final opinion is rendered. If disallowed, you waH also be gwen information abcut._

requesting Teconsideration: L

Annuity Computation:

if the “eamned” annuity is less than he guarantesd mirdmum, the minimum
tecomes the basic annuily. The guarantsed minimum is not a fixed amount but
varies from one employee to another, depending on age, service and average
salary, 1t is the lesser of the following:

1. 40% of the smployee's 'high-3' average salary, or




DISABILITY RETIREMENT
CSRS

2. The amount obtained under the general formula after increasing the
actual creditable service by the time remaining from the commencing
date of annuity to the date of the employee’s 60" birthday

A redeposit must be made if previous service retirement deductions were
refunded and you want to guarantee all that service time is credited.

A deposit must be paid for service performed on or after October 1, 1982, during
which retirement contributions were not withheld from pay, if the service is to be
used in the computation of the annuity. f contributions are not paid under this
time, the annuity is reduced by 10% of the amount of unpaid deposit for service
befere October 1, 1982,

Medical Recovery:

If you are a disability retiree under age 60, OPM may require periodic
reevaluations of your medical condition to determine if you have recovered from
your disability. if OPM finds you recovered your disability payments will stop one
year from the date of the medical examination showing your recovery or on the
date you are reemployed in Federal service, whichever occurs first.

Restoration of Earmning Capacity:

if you are a disability retiree under age 60, thera is a limit on the amount you can
eam from wages and self-employment and still be entitied to your annuity, Each
year OPM will send you a questionnaire to complete and retum in order to
determine your eaming for the pravious calendar ysar. If your eamings in any
calendar year equal at least 80% of the current salary rate of the position from
which you retired, your eaming capacily will be restored. After you tum age 60,
there is no restriction on the amount of wages or eaming fremn seff-employment

you may receive.

Receipt of Benefits from OWCP;

The approval of a claim for benefits by OWCP, US Dept of Labor, for work
related injury or iliness, does nof automatically entitle an-employee to FERS
disability retirement. A claim for FERS disability retirement must also be filed
with the Office of Personne! Management. If you are approved for disability

. retirement and slect to pravide survivor benefit protection, you will protect he .

rights of vour eligible sUrvivors 10 receiva annuity benefits afier your death.
in addition, this will protect your own annuity rights in the event you lose
entitiement benefits from QOWCP,

[
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Compensation for
Federal Employees

U.8. Department of Labor
Alexis M. Herman, Secretary

Employment Standards Administration
Bernard E. Anderson,
Assistant Secretary for Ernployment Standards

CA-810
Revised January 1999

Vocational
Rehabilitation

Services

The FECA at 5 US.C. 8104 provides for voca-
tional rehabilitation services to assist disabled
employees in retuming to gainful employment
consistent with their physical, emotional, and edu-
cational abilities, An employee with extended
disability may be considered for rehabilitation ser-
vices if requested by the attending physician, the
employee, or agency personnel. In addition,
OWCP will routinely consider a case for rehabili-
tation services if the agency cannot reemploy the
employee.

A. Services Provided.

An OWCP Rehabilitation Specialist will contact
the employee for an initial interview, The em-
ployee will then be referred to a state or private
Rehabilitation Counselor for development of a re-
habilitation plan. A plan may include one or more
of the following: selective placement with the pre-
vious employer, placement with a new employer,
counseling, guidance, testing, work evaluations,
training, and job follow-up. Each employes is

. provided the services most suitable for him or her,

B. Advice to Employee. When suitable jobs are
identified, OWCP will advise the employee that it
appears that he or she has a wage-eaming capaci-
ty of a specific dollar amowmt which will likely
determine future compensation entitlernent; that
he or she is expected to retum to work in a job
similar to the one identified; that partial compen-
sation based on the wage-earning capacity of the
indicated job will probably be paid at the end of
this effort; and that when he or she has completed
any necessary training or other preparation,
OWCP will provide 90 days of placemnent
sexvices.

C. Benefits Payabie.

An employee in an approved vocational rehabili-
tation program may be paid an allowance in
connection with this program not to exceed $200
per month. The employee is also entitled to com-
pensation at the rate for wl disability dwing the
rehabilitation program (payment of a schedule

and not every service will be mncluded in a
given plan.

aﬁﬁﬁ?ﬁ%ﬁﬁ&”ﬁq‘{ﬁmmﬂt 3

When the employes returns to work, QWP will
reduce compensation to reflect the wage-earniag
capacity if the new job pays less than the old. i
reempioyment is at the same or higher pay rate
than the job held at ime of mjury, OWCP will
terminate compensation benefits, Even if the em-
ployee does not retum to work, compensation will
in all likelthood be reduced

o
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D, Penalties.

Should an employes refuse © participate in an
OWCP rehabilitation program or refuse to make a
good faith effort to obtain reemployment, OWCP
may reduce or terminate compensation depending
on the circurmstances of the refusal,

E. Constructed Positions.

In some situatons, reemployment does not occur
despite the best efforts of the employee and
OWCP. When this happens, OWCP may deter-
mine the employes’s wage-eaming capatity on the
basis of a position which the medical evidence in-
dicates the employee can perform and which is
available in his or her commuting area, OWCP
will determing the suitability of the position in ac-
cordance with the following factors:

{1) 'The nature of the injury;

{2} The degree of physical impairment;

{3} The usual employment;

{4} The employee's age;

{8} Qualifications for other employment, in.
cluding education, previous employment, and
training,

- OWCP illissue a formal derision, ircluding

ayi,&..a} x;siﬁm it any-case w%iuu the hi%fﬁ"b@&"'“"
is affected,

F. Continued Disability Payments.

Cunly after careful medical and vocational
development will OWCP determine that an
employee has no curment wage-caring capacity,
and should therefore be carried on the long-tam
compensation olls at the rate for total disability,

8.5
Assisted

Reemployment

OWCP may reimburse an employer who was not
the employer at the time of injury for part of the
salary of a reemployed worker. This wage subsi-
dy is intended to assist in reemploying workers
who have been difficult to place with their former
employers. It is available to other Federal
employers as well as to State and local govem-
ments and the private sector.,

A. Eligibility.

To be eligible, the agency cannot have been the
worker's employer at the time of the injury, as
identified by OWCP chargeback billings, appro-
priations account number and agency hiring
authority. Intra-departmental salary reimburse-
ments are limited to agencies with a separate
appropriation number from that of the original
employing agency. It is not proper to use assisted
reemployment where an employee is transferred
within the agency, or where an agency uses more

..than one appropriation murber bus hirng s cone.

molled at a higher organizational level.

8. Conditlons of Participation.

The rate of reimbursement may not excesd 75
percent of the employes's gross wage. The actual
raie of munbursement available is decided on a
case-by-case basis by OWCP and the agency.

86




NRP PHASE 1

NRP ACTIVITY FILE CHECKLIST

THIS CHECKLIST MUST 8E ATTACHED TO THE LEFT SIDE OF THE NRP ACTIVITY FILE

The NRP Activity file created in the NRP Phasg 1 must contain the below list of documents. Any
other documents that may be pertinent to the NRP process should also be included. Documents
should be filed in the sequence of documents listed below (#1 on top and #11 on bottom),

1, THE MOST CURRENT MEDICAL IN THE FILE

2, THE MOST CURRENT MEDICAL WITH RESTRICTIONS (IF THE MEDICAL ABOVE
DOES NOT CONTAIN RESTRICTIONS)

3, CURRENT MODIFIED ASSIGNMENT/POSITION WORKSHEET FROM SUPERVISOR
INDICATING ACTUAL DUTIES BEING PERFORMED

4, THE CURRENT LIMITED DUTY MODIFIED ASSIGNMENT OR REHABILITATION
MODIFIED POSITION OFFER

5, THE EMPLOYEE'S EARLIEST MEDICAL INDICATING MMI OR PERMANENCY
(MMI/PERMANENCY STATEMENT SHOULD BE HI-LITED)

6, THE D284 AND/OR FORM 50

7, AQS PRINTQUT BY SSN INDICATING ALL QWCP FILE NUMBERS FOR THIS
EMPLOYEE

8, ICPAS PRINTOUT FOR THIS INJURY
9, THE ORIGINAL CLAIM FORM (CA1 OR CA2) AND ANY SUBSEQUENT CAZa's

10, ANY OTHER PERTINENT INFORMATION REQUIRED IN REASSESSING THIS
EMPLOYEE (EX. EEQIGRIEVANCE/MSPB SETTLEMENTS RELATIVE TO THIS CLAIM)

11, ANY OWCP RECORDS THAT INDICATE THE EMPLOYEE HAS:
* AN LWEC DETERMINATION

o RECEIVED A SCHEDULED AWABE oot

T EETRrs
b I-J:‘:J‘-fé

e BN PEYIPIY < FOUN FPAPRL IS ip
4 NEPAcrvityflocheskligl doc

*  CURRENTLY HAS A THIRD PARTY SURPLY
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From the Office of Susan M. Cargey
Human Relations Diredgor

5

INEFORMATION REGARDING THE MERIT SYSTEMS PROTECTION BOARD

If the Postal Service fails to restore an individual to employment because of
compensable injury, that employee may file a grievance and also appeal to the
Merit Systems Protection Board (MSPB). An employee does not have to be
“preference eligible” 1o go to MSPB on the issue of restoration rights. An employee
who is partially recovered from a compensable injury may appeal to MSPB for a
determination of whether the Postal Service is acting arbitrarily and capriciously in

denying restoration.

In the opinion of the APWU, an employee with 2 compensable injury who appeals
to MSPB does not fall under the CBA language found in Article 16.9, “Veterans’
Preference”. Therefore, the employee does not have to make a choice between
MSPB and the grievance process after Step 3. Such an employee may pursue both
avenues of appeal without contractual limit.

An employee making an appeal to MSPB should become thorou ghly familiar with
the procedures as explained on their website: www.mspb.gov. This website
provides the appeal form (MSPB FORM 185) and contact information for their
regional offices and the areas of jurisdiction. It also provides access to MSPB’s
“Judges’ Handbook™, a very technical, but necessary, guide to MSPB procedures.

MSPB has strict time limits! An appeal must be filed before the end of the 307

calendar day after the effective Jate o1 e action of decisivn eny appealed;oron
e 30" calendar after the date the employee received the decision, whichever is
tater. A late appeal may be dismissed as untimely.




(THIS ISNOT AN OFFICIAL DOCUMENT. IT IS OFFERED AS A POSSBLE GUIDE IO BE USED
BY A PARTIALLY RECOVERED EMPLOYEE WHO IS APPEALLING TO MSPB THE POSTAL
SERVICE'S FAILURE TO PROVIDE RESTORATION RIGHTS}

PROCEEDINGS BEFORE
(name of administrative judge)
of
THE MERIT SYSTEMS PROTECTION BOARD
REGION, in the matter oft
(appellant’s name) v. United States Postal Service
MSPB Docket Number:

Appellant’s Statement of Facts and Issues
and
Offer of Exhibits

Factual Background

My name 13 - Lam currently a (career full time
regularipart time flexible/fulltime flexible) bargaining unit employee of the
United States Postal Service (USPS). The American Postal Workers® Union
(APWU) 1s my exclusive bargaining representative. My service seniority
date is .1 am a member of the craft, and I am
assigned to the (USPS installation). Exhibit A, (Form 50)

The medical condition which the Office of Workers” Compensation
Programs (OWCP) accepted as having been (caused, or aggravated, or
accelerated, or precipitated) by my work activity is
Exhibit B. (OWCP acceptance letter)

I accepted my most recent medically suitable (limited duty) Postal Service
job offer on . Exhibit C. {written job offer)

On (date of the first USPS National Reassessment Process (NRP) inferview],
the Postal Service notified me that they were withdrawing my medically
suitable job. On (date of second NRP interview), | was required to surrender
my Postal Service identification, was escorted from the facility, and placed
in aleave without pay (LWOP) status without time limitation. Exhibit D.
(“Notice of No Work Available " leiter)

E)
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[ completed and submitted to the USPS OWCP Form CA-2a, “Notice of
Recurrence” and OWCP Form CA-7, “Claim for Compensation”. Exhibit
E. and Exhibit F.

Applicable Rules and Regulations

he Postal Service’s personnel manual, the Employee and Labor Relations
Manual (ELM) at Chapter 340, Injury Compensation Program, establishes
the procedures that they must follow when administering the mjury
compensation program as established by the Federal Employees’
Compensation Act and the Code of Federal Regulations.

Specifically, ELM Chapter 546.142 describes the obligation that the Postal
Service has when a current employee has partially overcome his or her

injury or disability:

When an employee has partially overcome a
compensable disability, the Postal Service must

make every effort toward assigning the employee

to limited duty consistent with the employee’s

medically defined work limitation tolerance...

In assigning such limited duty, the Postal Service

should minimize any adverse or disruptive impact on the
employee.

It is worth noting that, in effect, Article 19 of the Collective Bargaining
Agreement (CBA) between the APWU and the USPS gives the ELM
language the same weight as contract language. Article 19 states that:

Those parts of all handbooks, manuals and
published regulations of the Postal Service,
that directly relate to wages, hours or working

~conditions. as they-apply to employees covered -
by this agreement, shall contain nothing that conflicts
with this Agreement, and shall be continued in effect
except that the Employer shall have the right to make
changes that are not inconsistent with this Agreement
and that are fair, reasonable, and equitable.

Title 5, Part
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With regard to cmployces who have partially recovered, Part 353.301(d)
states that:
Agencies must make every cffort to restore in the local
commuting area, according to the circumstances in each
case, an individual who has partially recovered from a
compensable injury and who is able to return to limited duty.
Ata minimum, this would mean treating these employees
substantially the same as other handicapped individuals under the
Rehabilitation Act of 1973, as amended,

Argument

The record establishes that previous to this recent action the Postal Service
had been meeting their obligation to provide me with medically suitable
employment. However, when their newly created “National Reassessment
Process” was implemented in my Postal Service installation, they withdrew
this job from me, and told me that they no longer had any limited duty work
available for me. Since by this action they have “disabled” me, I {have
applied for/am receiving) OWCP wage loss compensation.

As part of the NRP the Postal Service has made a unilateral decision that all
restoration assignments (limited duty/permanent rehabilitation) may now
consist only of work which they have identified as “necessary and
productive”, “operationally necessary”, and/or meeting the Postal Service’s

“operational needs”.

The creation and application of these new criteria are inconsistent not only
with the Postal Service’s long standing practice of creating limited duty
assignments based simply on the employee’s work limitation tolerances, but
also contravene the clear language of ELM 546.142(a) and 5 CFR 103(d).

~..This.controlling language does not grant the Postal Service the discretion-to
limit restoration only to jobs that are “necessary and productive”, etc. In
their use of these new and unilaterally created criteria the Postal Service has
mraterially aitered the meaning and effect of the above cited language.

By limiting their restoration obligation to jobs that fit their selfserving
criteria, they have not enly violated their own personnel policy, but they
have also violated both my contractual and legal rights. They have
improperly denied my restoration rights and have failed to “minimize any
sdverse or disruptive impact”

@
e




It is my understanding that the Board has previously held that when an
agency is bound by agency policy, regulation, or contractual provision
requiring them to offer limited duty, but they fail to do so, such action
constinutes a prima facie demonstration of an “arbitrary and capricious”
denial of the employee’s restoration rights.

Conclusion

It is my belief that the facts of my case establish that the Postal Service
violated their own personnel policy, violated federal regulations, and
violated the CBA when they refused to provide me with medically suitable
employment. Therefore, their failure to restore me to employment as a
partially recovered employee with a compensable injury is “arbitrary and
capricious”, and I request that you order the Postal Service to restore me to
medically suitable employment.

Respectfully submitted,

(appellant’s namej

(date)




Telephone
1025 842-1246

American Postal Workers Union, AFL-CIO

Memorandum 100 Sret, 80
Washmglon, 3C 20005
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From the e of WILLIAM BURRUS

Tk

SUBECT:

Presiciunt

January 9, 2009

Sue Carney : \

The definition of an individual with a disability as defined under the
Rehabilitation act will be expanded 1/1/09 N

(Notification No. GCCG20093) .

lease find attached a copy of a letter dated 1/6/20089 from John Cavallo,
regarding the above reference matter,

You are designated as the APWU contact person in this matter. Contact the
USPS representative as soon as possible for discussion, if appropriate.
Please provide notification of your review to me by 2/9/2009.

Please note: Your secretary should update the Notification Tracking Module
in Step 4 CAS as necessary.

Attachment 1 _
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W UNITED STATES

POSTAL SERVICE

January 6, 2009

Mr. William Burrus

Fresident

American Postal Warkers
Union, AFL-CIO

1300 L Street, NW
Washington, DC 200058-4128

Dear Bill:

As a matter of general interest, passage of the Americans with Disabilities Act
Amendments Act (ADAAA) set new standards for determining disability status. The
definition of an individual with a "disability" as defined under the Rehabilitation Act and
the Americans with Disabilities Act will be expanded effective January 1, 2009. The
enclosed synopsis of changes resuiting from passage of the ADAAA is provided for your

information,

Please contact John Cavallo at (202) 268-3804 if you have questions concerning this
mafter.

Since

V4

Manager

-Lapbor Relations Policy and Programs.

mnclosure




T MANAGERS, HUMAN RESCURCES (AREA)
MANAGERS, HUMAN RESOURCES (DISTRICT)
MANAGERS, REMOTE ENCODING CENTERS
MANAGER, CORPORATE PERSONNEL MANAGEMENT

SUBJECT: Changses o the Rehabifitation Act

Effective January 1, 2009, the definition of an individual with a “disability” as defined under both
the Rehabilitation Act and the Americans with Disabilities Act (ADA} will be significantly
expanded. This is due lo the passage of the ADA Amendments Act [ADAAA} that sels new
standards for determining disability status. Managers, supervisors and the Reasonable
Accommaodation Commiltees (RACs) need to be aware of the extent of the changes in the
ADAAA so they can assess requests for reasonable accommodation in accordance with these

new stardards.

Aithough the Equal Empleyment Opportunity Commission (EEQC) will issue regulations
‘mplementing these new pravisions, the reguiations will not be published by January 1.
Nenetheless, employers must still comply with the law. Consequently, we are providing you with
the attached synopsis of the changes in the law so that you are fully informed about the new
standards and for use as a guide in making reasonable accommodation decisions.

Ag a part of the reasonable accommodation process, RACs first evaluate through an interactive
procaess whether applicants or employees are persons with covered disabilities. When a RAC
finds that an individual does not have a covered disability, the RAC advises the manager of ity
recommendation. The manager is requirad to decide whether hefshe agrees with the RAC's
findings., The manager then advises the person of his/her decision.

With the ADAAA, more individuals will have coverad disabilities and the RAC will need to engage
them in the interactive precess that includes determination of essential functions, identifying
abilities and limitations, and determining reasonableness of accommodations.

Althcugh there is nothing in the statute or its legislative history which indicates that the ADAAA s
retroactive, an individual who is currently befare the RAC and ultimataly fifes an Equal
Employment Cpporiurily {EEQ) complaint will almost certainly have hig or her EEC claim heard
after the ADAAA goes into effect. Therefore, cases now pending before the RACs should be
avaluated under the new standards, as shouid any request for reasonable accommodation that

. arises from now on. if a RAC. ig.unsure whether a person has a covered disabifity, the RAG

should contact the appropriate feld faw office fo oblain guidance n determining the person's
stalus.

Pleage sharg thug infarmation with vour RAC and others who are invoived i1 the Reasanabls
scooamymodation process,

Mangala P Gandh
Manager
Sefecler, Evaluation, and Recognition




Syncpsis of Changes to Rehabilitation Act by
ADA Amendments Act {ADAAA)

Sroad Caverage Intended: A New Definition for a ‘Substantially Limiting” impairment

The primary purpose of the amended law was ‘o broaden the universe of individuals wha qualfy
as disabled under the Act. The Act states, ‘or exampie, that it aims to eliminate disabiiity
discrimination Dy “reinstating a broad scopa of protection 1o be available under the ADA To
carry out this intention, the Act specifically overturned ‘ong-standing case law defining a
substantial imitation as one that "prevents or severgly restricts” performance of 3 major life
activity. That standard, says Congress, was “tag high.” instead, the ‘erm “substantially limitg"
must be interpreted consistently with the broad remedial purpose of the Act and the focus shouid
now be on whether empicyers have complied with their obligations under the law.

Nolably, the Act dues not define exactly what “substantially limits” means. Rather, that
responsibility falls upon the EEOC who is charged with rewriting the ADA regudations ‘o define
that tarm "o provide a broad scope of protection.” Consequently, in view of the Act's clear
mandate, we can expect that the inquiry whether a disability exists will be far simpler and less
awvolved than in the past. Indeed, Congress states that the inquiry "should not demand extensiva

analysis.”

The Act also institutes a number of other significant changes which provide guidance in how
employers are to assess a disability. These changes are discussed below.

Major Life Activities
The Act now defines major life aclivities, They are:

Caring for oneself, performing manual tasks, seeing, hearing, eating
sleeping, waiking, standing, lifting, bending, speaking, breathing, learning,
reading, concentrating, thinking, communicating, and working,

The Act specifies that this iist Is not meant to be exhaustive, thereby opening the door to those
#who wish to make the case that other activities should be included. Morgover, Congress aiso
rcluded “the cperation of @ major bodily function” as a major iife activity, The Act fists functions
of the immune system, normal cell growth, digestive, bowei, bladder, neurological, brain,
respiratory, circulatary, endocring, and reproductive functions. Again, this list is nonexhaustive,

Mitigating Measures

in another natable break from tha past, the Act forbids consideration of mitigating measures in
assessing whather a disability exists, This means employers cannot consider the mitigating
effects of medication, hearing aides, cochlear implants, orosthetics, equipment, assistive

technology, or “learnad behavigral or adoptive neurclogical modifieationg ™ THE s8le survivorof

tHis sweeéping edict is “ardinary eyeglasses” or contact lensas. Employers are stil allowed to
consider thair effact on determining whether an impairment substantially imits a major iife activity,

On a practical level, this modification will axtend protection to emplovess suffering frem diabetosg,
fypertension, cancer, amblyopia and othar corditions that can b8 managed through reatment
and medication,

Impairments that are Episodic or in Remission
The Act states that “laln imoairment which g ap:

sedic or in rermussion (s a disability if 1 wouid
suistantially imi g majer ifa activity whan active ”

A
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Like the mitigating measures provision, this toc is targeted 1o bring a potentially farge groug of
ndividuals within the protection of the law. Under ADAAA, emgloyeas with seizurg discrders,
allerges, bipolar disorder, depression and cther chronic conditions prona 1o fare-ups can seak
accommodation in the workplacae.

Regarded as Disatied

in & radical departure from prior 'aw, the Act amends what it means 1o regard an individual as
being disabled. Previously, employees had to show hat their employer regarded their
meairment as one that substantially limited a major life activity. This cften meant that 'ndividuals
had te shaw that the employer regarded them as incapable of performing a broad range of jobs,
not just the job thay held or desired. Under ADAAA, however, an individual can meet tha
requirements of a “regarded as” claim simply by shewing that he or she was subjected to an
adverse action prohibited by the Rehabifitation Act because of an actual or perceived impairment,
It dues not matter whether that impairment actuaily limits a major ife activity or is perceived o
limit a major life activity. Consequently, ¢t will be far easier for individuals to assert claims under

this prong of the Rehabilitation Act,

However, there are two important qualifiers to this otherwise broad revision. First, regarded as
ciaims cannot be based ugon “transitory and minor™ impairments. The Act defines a transitory
impairment as one with an actual or expected duration of 6 manths or less. At the very least, this
ensures that employess will not bring claims of discrimination based upon a broken leg or case of
flu. Second, the Act states thal no reasonable accommodation is raquired for an individual who is
regarded as disabled, but who does not actually have a disability. While this may help offset the
number of individuals who would otherwise bring such claims, it is uniikely to make a significant
dent in those numbers given how broadly the term “disability” is now defined,

Other Notable Statudory Changes

Findings and Furposes: In keeping with the congressional intent that the ADA provide broad
protection, the Act strikes key language from the "Findings and purpose” section of the ADA at 42
U.8.C. §12101(a). It amends paragraph {1} which states that “some 43,000,000 Americans have
ang of mare physical or mental disabilitfes...” In its stead, is 2 goreral statement coendernning
disability discrimination and this statement does not reference any numbers of individuals. A
more leliing change Is the wholesale deletion of paragraph (7) which states that “individuals with
disabilities are a discrete and insular minority...”  Given that this is no longer consistant with
Congress’ view that a disabifity be broadly construed, it is not surprising that it was eliminated.

Discrimingtion: 42 U.S.C. §12112(a) sets forth the general rule that "no coversd entity shall
discrimingte against a qualified individual with a disability because of the disability of such
individual...” That provision will now read: “no covered entity shall discriminate against a qualified
ndividual on the basis of disability.” A similar change was made % the tarm “discriminate” in
subpart (b} of this same section. This brings the ADA and Rehabilitation Act In dne with athar civil
rights laws lo cover discrimination on the basis of the individual's protected status. The goalis fo

focus-altention.an the merils of the alleged discriminatory-conguet, rather-Ihar o the-indivigugtiy .

impairment,

Cuaiification Standards: The Act adds a new section 'o the "Defenses” provision of 42 U.S.C
12113, entiied "Qualification Standards and Tests Related to Uncorrecied Vision.” it providas,
it pertingnt cart, that employers can not use quaiification standards, employment tests, or amer
lection criteria "based or an indlvidual’s uncorractad vision uniess e siandards, 1858 or other
fection criter'a, as used by the coversd entity, s shown lo be /ob-related for the position in
egtfon and consistent with business necessity.” Essentaily, this amendmant servas simnly o

fy established case iaw,
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Fubelnit 2-1
U.8. Postal Service Confirmation of Requast for Reascnabla Accommadation

U.8. Postal Service Contirmation of Request for Heasonable Accommadation

1. ideatfying information

ate of Faguest

Namig

i Applicant:

Strost, City, Stats, Zip Cods

?%3&;:?1&&3 Mumber

i Employee:

Name/Addraess of Employing Facility

Pay Lacation, Wark Schecf{,ﬁé. ::;;é—{}ay;

Position

Reasonable Accommodation, An interactive Procaess

2. Accemmaodalion Bequested
{Ba as specific as pussitle, e.q., adaptive eguigment, reader, nteraretor)

Undated With Postal Bulletin |




Tha Rsascnable Accommadation Process 262

Exhibit 2-1 {cordinuad)
1.8, Postal Service Confirmation of Request for Reasonable Accommodation

U.3. Postal Service Confirmation of Request for Heasonabte Accommodation {p.2)

3. Reason for Request
A, Nature of Impairment;
8. Major Life Activity Affeciad:

. Extent or Cegree of Limitation to Major Life Activity

o0

Mitigating Devices/Orugs:

£, Essentlal Functions Requiring Accommaodation(s):

4. It accaommodation is time sensitive, piease explain

Supervisor, manager, examiner, or sefacting official: Use this form to docurment a vertal request for reasonable
accommaodation from an applicant or amployes. You may also ask the appifcant or employee fo furnish their
request in wriling along with appropriate substantiating documentation, if necessary. Refer ta Handbock EL-307
and complete & Reasonable Accommodation Decislon Guide to decurment decision making related to this request.
Applicant: Return form o the examination administration office, selecting official, or local manager of Human
Resources.

Employes: Giva this form to your supervlsor, marager, or any other management official whom you reascnably
believe has authorify to implement a reascnable accommodation,

Privacy Act Statement: The collection of this information is authorized by 28 USC 791 et seq. This information

il be used o process a request for reasanable accommeodation. As a routing use, the information may be
disclosed to an appropriate government agency, domestic or foreign, for law enforcement purposes; where
pertinant, in a legal proceeding fo which the USPS s a party o has an interest; o a governmant agenscy in order 'o
obtain information refevant to USPS decision(s) concerning reasonable accommodation, 1o & congressional office
in order to abtaln information relevant to USPS decisionly) concerning reasonable accommeodation, 10 an exgert,
consuitant or other persan under contract with the USPS to fulfill an agency function, fo an investigator,
administrative ludge or complaints exarmingr agpointed by the Equal Employment Opportunity Commission for
investigation of a formai EEO compiaint under 23 CFA 1614: to the Merit Systems Protection Board or Ottice of
Special Counsel for proceadings or nvestigations involving perscnnal practioes and other matiars within their
wrisdiction; to g iabor organization as required Dy the Natioral Lator Fefations Act to the Office of Persornat
Maragement in making determinations related to disablity retrement and benefit entitiement; to officiaig of the
{-GHles-of Workers' Compensation Programs; Department ot Veterans-Affairs; to-an amployee’s prvate treating -
phwsiclan and 10 medical personnel ratained by the USPSE o provide medical services in cannection with sn
smployee's health or physical condition related to employment; and to the Cocupational Safely and Healh
Admuristration and the National Instifute of Cecupational Safety and Haalth when nearled by ihat organization to
perform s duties under 29 OFR Part 1910 Comptetion of this form is voluntary. i thig information is not orovided,
procassing the request for reasonable accommadation may oot be possible

Hardbook EL-3)Y, September 2003 24
Lndated With anﬁg Bidistin Revisions Through March 15,
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American Pést Worlcers Union, AFL-CIO

{202} 842-4271 Office
{2G2) 216-2634 Fax .

E-mall: SCarneyRapwunrg

FIG0 L Street, NW, Washington, 00 20005

e

Human Refations Director

Fram the Cffice of Susan M. 3 F
THE USPS LEAVE BUY BACK {LBB) PROCESS:

¢

A STEP-BY-STEP DESCRIPTION

Claimant completes Form CA-7 and/or Form CA-7a (if absences are intermittent) and submits
forms to supervisor.

The supervisor forwards the forms to USPS Health and Resource Management (HRM) Control
Qffice (previously known as the Injury Compensation Control Cffice.)

HRM reviews forms for accuracy using payroll records.

HRM prepares Form CA-7b to show an estimate of how much it will cost claimant to buy back the
leave identified on the CA-7/7a,

The claimant signs the CA-7b if he or she wishes to continue the LBB process. If the claimant
does not sign, then the LBB process stops and the forms are retained in the HRM Contral Office.

HRM sends the completed CA-7/7a (as applicable} and the signed CA-7b to the Postal Service's
Accounting Sectional Center (ASC) in Eagan, MN,

ASC reviews the documents, If they are incomplete and/or inaccurate, they are returned to HRM
for correction. If all forms are in order, they are forwarded to OWCP. ASC sends the claimant an
“Account Receivable” invoice for the amount that must be paid to buy back the leave. This
invoice is for the total amount owed by the claimant and by OWCP, and is for information
purpeses only. When ASC eventually receives the compensation payment from OWCP, that
amount will be subtracted from the original total, and a new invoice will be sent to the claimant

’ indicating the balance which he or she must pay. The feave will not be restored untit the claimant

pays all of the balance owed,

QWCP reviews the CA-7b, determines the proper amount of compensation entitlement, and then

ompares it-to-the-estimated amount shown-on-the CA=7b: TF the tve 23leUTato RS vary by more

than 10%,; OWCP will evaluate the medical evidence. If there is sufficient medical avidence,
CWCP sends the claimant form letter CA 1207 showing the corrected amount, If the claimant
wishas to proceed, he or she signs the fetter and returns i to OWEP, If QWD calculation and
the Postal Service's calculation are within 10% of each other, then OWCF makes a dacision
regarding entitlement to compersation based on the medical documentation, and:




[#]

SMCads

If ait claimed absences are supported by medical evidence, OWCP approves the
compensation and sends form letter CA 1208 to the daimant, and also sends a copy of
the letter, along with the compensation payment, to ASC, An adjusted invoice is then
sent by ASC o the daimant.

if some, but not all, of the claimed absences are approved, OWCP sends form letter CA
1208a to the claimant, and also sends a copy, along with the partial compensation
payment, to ASC. An adjusted inveice is sent to ASC to the claimant, who pavs the
balance to have leave restored. If the claimant chooses, he or she may initiate another
(8B process by submitting a rew CA7/CA-7b, with additional medical documentation, for
the unapproved absences.

If OWCP denies compensation for all the absences claimed, they will notify the claimant
and give him or her 30 days to submit additional medicai documentation supporting
disability caused by the accepted medical condition. If no additional medical
documentation is received, or it is insufficient, OWCP will issue a formal denial (with
appeal rights) of the LBB request,

ADDITIONAL INFORMATION

The Postal Service will not process LBB for leave used affera claim has been accepted. This
policy is the subject of a national level grievance (APWU: HQTG200113; USPS: Q98C-40-
C01208677). Individual grievances should still be filed if the Postal Service refuses to process a

LBB must be initiated within one year of return to work, or OWCP approval of a claim, whichever
teave can only be bought back by current employees.

Whern leave is bought back, the original period of leave is retroactive converted to LWOP. This
will cause a reduction in praviolsly accrued leave halance,

March 2009




U. S DEPARTMENT OF LABOR

Employces’ Compensation Appeals Bourd

I the Matter of DENNIS AL DANTZLER and DEPARTMENT OF VETERANS AFFAIRS,
VETERANS HOSPITAL, Coutesville, PA

Docket No. 97-2670; Submitted on the Record;
Issued July 20, 1999

DECISION and ORDER

Before MICHAEL J. WALSH, WILLIE T.C. THOMAS,
MICHAEL E. GROOM

The issue is whether the Office of Workers” Compensation Programs properly terminated
appellant’s compensation benefits for refusal to accept suitable work,

Appellant injured his right arm when a ladder kicked out under him on July 2, 1992, The
Office accepted the claim for strain right arm, right shoulder impingement syndrome. Appellant
stopped work on July 2, 1992 and he received appropriate disability compensation thraugh

Tune 6, 1995,

In an attending physician’s report dated May 31, 1995, Dr. Michael J. Maggitti, an
attending Board-certified orthopedic surgeon and appellant’s treating physician, checked that
appellant was unable to return to his regular work and that his disability would continue For 90
days or more. He noted that appellant was partially disabled and that he should not perform any
overhead use of his right upper extremity, avoid repetitive use of the right upper extremity and

not carry or lift over five pounds.

In a letter dated July 5, 1995, the empioying esiablishment advised appellant that
Dr. Maggitti indicated that he was disabled from performing his usual employment, but was
capable of light-duty work. The employing establishment requested appeltlant to report for
light-duty work. in engineering services on July 10, 1995 from 8:00 2m. tg 4:30 pun.. The. .

smploying establishing informed appellant that his refusal to perform the offered fight-duty
position would result in any leave taken being charged to his annual leave, sick leave, leave
without pay or absence without leave.! The employing establishment did not provide a
description of the position offered or the physical requirements of the position.

B3y letter dated October 24, 1993, appeilant’s representative Indicatd that apoellant had submitied CA-YS, byt
fad not reccived compensation i the past three months,

s



..zstablishment that he was capable of returning to light duty nor did he seek a tight-duty position.. .00

In attending physicran reports dated September 5, October 6, November 3, December |
and December 29, 1995, D, Maggitti indicated that appellant was capable of performing
fight-duty work provided he aveid repetitive work involving his right upper extremity, restricted
overhead use of his right upper extremity and he was not required to 1ift more than 10 pounds.

in &« November 3, 1995 treatment note, Dr, M;tggit&iz noted that appellunt had been
involved in an automobile accident on October 16, 1995 and appellant denied any injury to his
right shoulder.

By letter duted December 1, 1995, the Office advised appeilant that payment could not be
authorize for periods when appellunt was not totally disabled and requested appeHant to provide
information on his October 16, 1995 agtomobile accident.

In a letter dated January 10, 1996, the employing establishment offered appellant a
light-duty position which was not permanent and advised that appellant would be returned to his
original position of industrial equipment mechanic when released for full duty. The position
duties included generator testing, minor equipment repair and miscellaneous assignments such as
performing inventory checks for chemicals and inventory parts, etc. The employing
establishment noted that the work mentioned was within the restrictions noted by his physician.
Under the position duties, the employing establishment noted that the work could be performed
within the appellant’s physical restrictions. The employing establishment requested appellant to
report for the position on Monday, January 29, 1996. Dr. Maggitti indicated on February 2,
1996 that the position was appropriate for appeliant as described.

In a letter dated February 14, 1996, the Office advised appellant that the pasition of
light-duty worker, engineering services was currently available, that it would consider any
reasons for refusal and that if he did not accept the offered position within the next 30 days, a
decision would be issued terminating benefits under 5 U.S.C. § 8106{c) if he failed to adequately

justify why he refused the job offer.

[n a letter to the employing establishment dated February 14, 1996, the Office indicated
that appellant had not been paid compensation since June 6, 1993, The Office noted that it had
received the employing establishment’s light-duty offer, but that the offer fajled to address
whether light duty was made available 1o appellant since June 7, 1995,

By letter dated February 22, 1996, the employing establishment stated that appellant had
been on leave without pay since June 7, 1995 and that at no time did he advise the employing

The employing establishment did not advise whether the 1995 light duty was made available to
appellant after he was placed on leave without pay.

By letter dated March 12, 1996, appellant’s representative enclosed appellant’s responses
indicating that he required “clarity on the duty of positions offered and a position description”
before accepting or declining. Appellant’s representative requested further details of the position

" The nefe was initiatized “MIM” which are Dr. Maggitti’s infials,

Bk




such as the number of hours he woeuld be required to fify, stand, sit, walk and the weight he

would be expected to Lt and carry.

By letter duted March 28, {996, the Office found the requests for clarification on the
position description requested by appeilant and his representative were insufficient 1o justify
refusal of the offered position. The Office informed appellunt that he hud 15 days w accept the
position and that no further reason for refusal of the offer would be considered.

By decision dated April 16, 1996, the Office terminated appeilant’s compensation
benetits effective July 10, 1995 on the grounds that he refused an offer of suitable employment,
The decision stated that he remained entitied to medical treatment for treatment of his
employment-related conditions.

By letter duted April 18, 1996, appellant, through his representative, requested a hearing
which was held on November 21, 1996.

In a report dated April 29, 1996, Dr. Maggitti noted appellant’s work injury history and
opined that appellant would not be able to return to his preinjury position. He indicated that the
restrictions of limited overhead use of the right arm, avoiding repetitive use of the right upper
extremity and no lifting more than 10 pounds were permanent.

Appellant submitted medical reports from Dr. Maggitti dated February 23, July 19,
August 23 and September 20, 1996 which opined that appellant could not return to his preinjury
job without restrictions.

In a report dated August5, 1996, Dr. Maggitti opined that appellant had reached
maximum medical improvement in his right shoulder and that the restrictions for activities
involving his right upper extremity were permanent. He stated that appellant’s back problems
were related to his automobile accident and unrelated to his accepted employment injury.

By decision dated January 31, 1997, the hearing representative affirmed the Office’s
April 16, 1996 decision terminating appellant’s compensation benefits effective July 10, 1993,

By letter dated February 21, 1997, appellant, through his representative, requested
reconsideration of the January 31, 1997 decision and submitted a January 28, 1997 report by
Dr. Maggitti in support of his request. In his January 28, 1997 report, Dr. Maggitti noted that
appellant cannot lift or carry more than 10 pounds, cannot perform repetitive work using his
right upper extremity and restricted use of his right arm.

In a merit reconsideration decizsion dated May 19, 1997, the Office denied appellant’s
request for modification of its prior decision.

The Board finds that the Office improperly terminated appeliant’s compensation henefits
on the grounds that he refused suitable work,




Once the Office nccepts @ claim it has the burden of proving that the disability has ceased
or lessened before it may terminate or modily compensation benetits.t This burden of proof is
applicable if the Office terminates compensation, under 53 U.S.C. § 3106(¢), for re fusal 1o accept
suitahle work. The Office has not met its burden in the present case.

Under section 8106(¢)(2) of the Federal Employcees’ Compensation Act’ the Office muy
terminate the compensation of a partially disabled cmployee who refuses or neglects to work
after suitable work is offered to, procured by or secured for the employee.” Section 10.124(¢) of
Part 20 of the Code of Federal Reguia&ioraf provides that an employee who refuses or neglecis to
work after suitable work has been offered or secured for the employee has the burden of showing
thut such refusal or failure to work was reasonable or justified and shall be provided with the
opportunity to make such showing before a determination is made with respect to termination of
entitlement to c&:mpeasatioa.a To justify termination, the Office must show that the work offered
was suitable’ and must inform appellant of the consequences of refusal to accept such

employment.'’

The Board finds that the Office improperly terminated benefits on the basis that appellant
refused suitable employment for several reasons.

First, in initially assessing the suitability of the offered position, the Office procedures'’
provide that a temporary job would be considered unsuitable unless the claimant was a
temporary employee when injured and the temporary job reasonably represents the claimant’s
wage-earning capacity. The procedure manual also states that a temporary job would be
unsuitable if it would terminate in less than 90 days.'> In the instant case, appellant was a full-

' Betty F. Wade, 37 ECAB 556, 565 (1986); Etla M. Garner, 36 ECAB 238, 241 (1984).
* Spe Leonurd W. Larson, 488 ECAB ___ {Docket No. 95-1102, issued May 12, 1997).

©5U.S.C. § 8106{c)H2).

& Camillo R. DeArcangelis, 42 ECAB 941 (1991).

T2 CFR.§10.124(c).

* Camillo R, DeArcangelis, supra vote 6; see 20 C.F.R. § 10.124(2).

Y G Carl W, Putzier, 37 ECAB 691, 700 (1986); Herbert R Oldham, 33 ECAB 339, 346 (1983},

0. See Maggie L. Moore, 32 ECAB 484 (1991), reaff'd on recon., 43 ECAB 818 {1992); see Foderal (FECA)

Demendure Manual, Part 2 -- Claims, keemployment aid Deterfining Wage-Earring Capatiy "CRer 2812y
(July 1997},

Y See Federsl (FECAY Procedure Manual, Fart 2 - Claims, Reemployownt and Determining Wuge-Earaing
Capacity, Chapter 2.814.5{ thuly, 1997). Gerald B Wilman, 34 ECAB (Docker No, 97317, fssuud

fanuary 3, 1998},

Y CF Arthur C. Reck, 47 ECAB 339 (1996). (The Office found that a fomporery job would be unsuitable i i
would terminate in kess than 00 days. The Board found that if, on the date of injury, the smployee was temporary
and the position was medilied o reflect that the twemporary position would last at least threg months, then the
iemperary nature of the position Jid not make i ansuitshlel




time emplovee and the ciploying estublishinent offered him a modificd position which was
temporary.  There is no indication that the cmploying establishment offered appellant g
permanent position. The January 10, 1996 letter notes that the position was temporary in nature,
Fhe Office crred in terminating appetlant’s compensation benefits on the basis of his refusal of
the temporary position as such an offer did Aot conform with the Office’s pracedural
requirements, Consequently, appellant demonstrated a valid reason for rejecting the job olfering
a5 it was a temporary position,

The Office failed to follow the regulations governing the Act and the Office’s procedure
manual provide several steps which must be followed prior to a determination that the position
offered was suitable and that, therefore, an employee refused or neglected to work after suitable
work was secured for him,

The Office’s procedure manual states that to be valid, an offer of light duty must be in
writing and must include the following information: (1} a description of the duties 1o be
performed; (2) the specific physical requirements of the position and any special demands of the
workload or unusual working conditions; (3) the organizational and geographical location of the
jub; (4) the date on which the job will first be available; and (5) the date by which a response to

the job offer is required,
Section 10.124(b} of the Office’s regulations reads:

“Where an employee has been advised by the employing agency in writing of the
existence of specific alternative positions within the agency, the employee shall
furnish the description and physical requirements of such alternative positions to
the attending physician and inquire whether and when the employee will be able
to perform such duties,”!*

In this case, the Office found appellant was not entitled 1o wage-loss compensation for
the period beginning on July 10, 1995 on the grounds that he refused to work after suitable work
had been procured for him, There s no evidence that the Office followed its procedure manual
or the regulations in reaching this conclusion.'” The July 3, 1995 light-duty job offer contained
no description of the limited-duty position as to the physical requirements or the duties or the
pay rate. Instead, the Office determined that appellant had refused to work after suitable work
had been procured for him, without following the established procedures to determine if indeed
the position procured on July 5, 1995 for appellant was suitable,’

- Federsl {fFECAY Procedyts Manudl Part 2= Clarms, Reemplovment and Determining %i—*f.fgefaruz;:g Cupacity,
2 R4 ) uly 1597),

TACER § 101240,
U The Board notes thar, at the Hime obits April 16, 1996 decision, the Otfice was requized 1 show hag ihe work

affered appeilant pn Faly 5, 1998 was suitable, that it was avallable and provige appetiant an epportunily wosccept
it see Olei 7. Spicrs, 33 ECAR L287 (1981 Lew B, Huwking, 30 FCAB 1103 (19793,

7y, Dovket No, 26-2162 tissued Tuly 29, 1987) The Bourd noes that the January 10, 1996 ioh
Hshment did comply with the Office regulations,
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In determining that appellant was not catitled o compensation after July 10, 1995, there
is no evidenee that the Office secured confirmation from the employing ostablishment that the
light-duty position in engineering services, first offered to appellant on July 5, (995, remained
open and availuble o appeliant as of Junuary 10, 1996, the date of the second light-duty offer by
the employing establishment. In a February 14, 1996 letter, the Office asked the employing
cstablishment whether the light-duty position was still available.  In s response dated
February 22, 1996, the cmploying establishment did not confirm that the position had been
available from July 10, 1995 to Junuary 10, 1996, only thut appellant had been placed on leave
without pay. Thus, the Office failed to obtain confirmation from the employing establishment
that the light-duty position remained available.

Recause the Office failed to make a valid offer of cmp!oyment,ﬂ the Board {inds that the
penalty provision of section 8106(c)(2) was not properly invoked. The record, therefore,
establishes that the Office did not meet its burden of proof in terminating wage-loss
compensation under 5 U.S.C. § 8106(c). For these reasons, the Board finds that the Office

improperly invoked the penalty provision of 5 U.S.C. § 8106(c).

The decisions of the Office of Workers’ Compensation Programs dated May 19 and
January 31, 1997 are hereby reversed.

Dated, Washington, D.C.
July 20, 1699

Michael 1. Walsh
Chairman

Willie T.C. Thomas
Alternate Member

Michael E, Groom
Alternate Member

Y Federal (FECA) Procedure Manual, Part 2 -- Clalms, Reemiployment and Determuning Wage-Earning Capucity,
78144 ey [Tuly 19YT) (advising appeliant},

S




United States Department of Labor
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}
KAREN M, NOLAN, Appeliant 3
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and } Docket No. 05-171¢
} Issued: May 16, 2006
DEPARTMENT OF VET ERANS AF FAIRS, }
VETERANS ADMINISTRATION MEDICAL )
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Francis Hurley, Esq., for the appellant
Miriam Ozur, Esq., for the Director
DECISION AND ORDER

Before:
ALECJ. KOROMILAS, Chief Judge
MICHAEL E. GROOM, Alternate Judge

JURISDICTION

On August 18, 2005 appellant filed a timely appeal of 3 May 18, 2005 decision of the
Office of Workers’ Compensation Programs’ hearing representative, affirming a July 8, 2004
decision terminating appellant’s compensation on the grounds that she refused an offer of
suitable work. Pursuant to 20 CF.R. §§ 501.2(c) and 501.3, the Board has jurisdiction over the

merits of this case,
ISSUE

The.issue.is whether-the- Gffice DIOpEY teitinate d appellant’s compensation effective

July 11, 2004 on the grounds that she refused an offer of suitable work,

FACTUAL HISTORY

On October 13, 1959 appellant, then a 32eyear-old nurse, filed & raumatic injury claim
(Form CA-1) alleging that she sustained 4 back injury in the performance of duty on that date
from turaing over a patient. She stopped working on Ociober 15, 1989, The Office aceepted the
claim for a buck strain and an L5-S1 herniated dise, and appellant began receiving compensation




for temponay total dis;shimy.l Appetlant underwent back surgerics on November 29, fusy,
October 17, 1990, October 23, 1991, July Y, 1996 and July 18, 2002,

On March 23, 1995 the cmploying estublishment offered appellant a nosition 48 a
modified registered nurse at 16 hours per week. The record contains a note from an Office
claims examiner noting that the Office’s procedures state that a job offer of less than four hours
per duy is unsuitable if the cluimant is capabte of working four or more hours per day. Appellant
continued fo receive compensation for temporary total disability.

The Office referred appellant, together with medical records und a statement of accepted
facts, to Dr. Mordechai Kamel, 2 Board-certified orthopedic surgeon. In a report dated June 17,
2003, he provided a history and results on examination. Dr. Kamel diagnosed foot drop
secondary to surgical complication and chronic degenerative disc disease secondary to herniated
discs at L5-S1 and L4-5. He noted that appellant had not reached maximum medical
improvement as the foot drop could recover over the next year. Dr. Kamel completed a work
capacity evaluation (Form OWCP-5¢) indicating that appellant could work eight hours per day
with restrictions. The restriction included a 10-pound lifting restriction of 1 hour, 10 pounds
pushing and pulling of 2 hours per day and 10-minute breaks every hour,

On May 3, 2004 the employing establishment offered appetlant a position as a staff nurse
acute care bed control. The offer stated that the position was for 16 hours per week, working on
Tuesday and Wednesday. The physical requirements included 10 pounds pushing, pulling at 2

hours per day, “10 pounds squatting” (sic) at 1 hour per day, and the offer stated that the position
would allow frequent changes in position if needed.

By letter dated May 10, 2004, the Office advised appellant that it found the offered
position to be suitable. Appellant was advised of the provisions of 5 US.C. § 8106(c)(2) and if
she failed to accept the position she must provide a written explanation within 30 days. Ina
letter dated June 1, 2004 and received by the Office June 14, 2004, appellant’s representative
indicated that he had tried to contact the Office and wished to discuss the May 10, 2004 letter.
By letter dated June 16, 2004, the Office found that appellant had not offered valid reasons for
refusing the position, and advised appellant that she had 15 days to accept the position or her

compensation would be terminated.

On June 28, 2004 the Office received a June 24, 2004 ft;jéri from the attending
phystcian, Dr. Stephen Lipson, a Board certified orthopedic surgeon, who opined that he did not
think appellant could tolerate a full eight-hour day. He stated that appellant required frequent

cHange of position and had an-intermittent need to recline, could not 1ift more than 10 pounds .

4nd he did not believe she could bend, 1ift or care for patients.

By decision dated July 8, 2004, the Office terminated appellant’s compensation on the
grounds that she refused an offer of suitable work, The Office did not refer to Dr. Lipson’s
report. Appellant requested a hearing before an Office hearing representative, which was held oa
March 15, 2005, On May 10, 2005 appellant submitted an unsigned treatment note from
Dr. Lipsen.

= bage

P Appellant reccived compensation based 0n 8 weoekly pay rate of 372120 (46 howrs per week al $18.03 ner hour)
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Inca dectsion dated May 13, 2005, the Office bearing representutive affirmed the July §,
2004 Office decision, The fearing representative found that the Office hud properly terminated
compensation pursuant to section 8106,

LEGAL PRECEDENT

Under5USC § S106(c) “[a] partially disubled employee who (2) refuses or neglects
to work ufter suituble work is offcred ... is not entitled 0 compensation.” [t iy the Office's
burden to terminate compensition under section S166(c) for refusing to aceept suttable work or
neglecting o perform sujtable work.” To justify such a termination, the Office must show that
the work offered was suitable. Ap employee who refuses or neglects to work after sultuble
work has been offered to him has the burden of showing that such refusal to work was justified

In determining whether an offered position is suitable, the Office procedures state: “[a]
job which iavolves less than four hours of work per day where the claimant is capable of
working four or more hours per day will be considered unsuitable ™

ANALYSIS

In the present case, the position of staff nurse acuie care bed control was offered to
appellant at 16 hours per week. As noted above, and as noted by the Office in 1995 when the
employing establishment offered appellant a I6-hour per week position, a position of less than
20 hours per week is not suitable when the claimant is capable of working more than 20 hours
per week. In this case, the Office based its determination of medical suitability on the June 17,
2003 report of Dy, Kamel, the second opinion physician, who opined that appellant could work
eight hours per day with restrictions.

The Board has held that S USC § 8106(c) is a penalty provision and is narrowly
construed.” Based on the Office’s procedures, a job which involves less than four hours of work
er day is rot considered a suitable position in this case. Since the job offer was limited 1o 14
hours per week, the Board finds that it does not represent a suitable job offer. Accordingly, the
Board finds that the Office improperly terminated tompensation pursuant to § US.C
§ 8106(c)(2).

“Hewry P Gilmore, 46 FCAR 7G9{199%y,
Tohn E. Lember, 45 ECAB 258 (1993),
* Cutherine (7. Hummaond, 41 ECAB 373, 185 (990 260 FR & 1a31 Piay

" Federal ¢ FECAY Procodure Manual, Parr 3 .. Claimmg, Revmplomens: Determining Wage-Euriing Crpaciry,

Chaprer LEIHBY (Decermber 091,

“ Steplen B, Labin, 43 ECARB 554 (149525
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CONCLUSION

The Office did not meet its burdea of proof o terminate compensation under 3 US.C
§ ST06{CH2).

ORDER

IT IS HEREBY ORDERED THAT the decision of the Office of Workers’
Compensation Programs dated May 18, 2005 is reversed.

{ssued: May 16, 2006
Washington, DC

Alec J. Koromilas, Chief Judge
Employees’” Compensation Appeals Board

Michael E. Groom, Alternate Judge
Employees’ Compensation Appeals Board
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United States Department of Labor
Employeces’ Compensation Appeals Board

}
F.J., Appelant )

}
and ) Docket No. 08-1286

) Issued: March 0, 2009
U.S. POSTAL SERVICE, CHICAGO BULK }
MAIL CENTER, Chicago, IL, Employer 1

j
Appearances: Case Submitted on the Record
Appellunt, pro se
Office of Solicitor, for the Director

DECISION AND ORDER

Before:
DAVID S. GERSON, Judge
MICHAEL E. GROOM, Alternate Tudge
JAMES A. HAYNES, Alternate Judge

JURISDICTION

On March 31, 2008 appellant filed a timely appeal of decisions of the Office of Workers’
Compensation Programs dated August 8, 2007 and March 7, 2008 that denied modification of
her Wwage-carning capacity determination, Pursuant 1o 20 CFR. §§ 501.2(c) and 501.3, the
Board has jurisdiction over the merits of this case.

ISSUE

The issue is whether the Office properly denied modification of appellant’s March 23,
2004 wage-earning capacity determination. e e e e

FACTUAL HISTORY

On March 16, 1999 appeilant, thep 3 45-year-old muai handler, sustained ap
employment-related lumbosacral strain and right knee contusion when she fell ar work The
Office subsequently accepred aggravation of degenerative dise disease and she underwent spinal
fusion surgery on October <5, 1999, The surgical hardware became infected and was surgically
femoved on August 21 2000, Appeliunt was placed on the periedic rolls and underwent repeat

S e S e
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surgery due 1o un osteomyelitis infection.  She returned 1o a modified position on
Murch 14,2003, By decision dated January T4, 2004, the Office found that appellant’s actual
curmings fuirly and reasonably represented her wage-cirning capucity, which was at three pereent
of her prior carnings.  On March 25, 2004 it modified the wage-carning capacity decision,
finding that she had no loss of wage-carning capacity, as her current wages exceeded her date-of-
INJUrY Wages.

Appellant received compensation for iatermittent periods of disability and when no
appropriate work was available at the cmploying cstablishment. She filed a CA-7 on June 19,
2007 for the period June 12 to 19,2007. On a Form CA-Ta, the employing establishment
certified that appellant was sent home for this period because no work was avuiluble within her
restrictions. By letter dated June 28, 20017, the Office informed her that, because a formal loss of
wage-earning capacity decision was in place, it would remain unless one of the described criteria
for modifying the loss of wage-earning capacity was met. By decision dated August 8, 2007, it
denied modification of the March 25, 2004 loss of wage-earning capacity decision. The Office
concluded that, even though the employing establishment sent appellant home intermittently
because no work was available, she had not met one of the criteria for modifying the loss of
wage-earning capacity determination.’

On August 20, 2007 appellant requested a telephonic hearing that was scheduled for
2:00 p.m. on December 13, 2007. She did not call in at the scheduled time. Appellant thereafter
called the Office and a review of the written record was done. In a December 16, 2007 letter, she
informed the Office that she had not received the March 25, 2004 decision, that there had been
no material change in her medical condition, and that she was sent home by the employing
establishment on the days of claimed compensation because no work was available within her
restrictions. By decision dated March 7, 2008, an Office hearing representative affirmed the
August 8, 2007 decision denying modification of the March 25, 2004 loss of wage-earning

capacity decision,

The relevant medical evidence includes a January 22, 2007 report in which Dr. Steven M.
Mardjetko, a Board-certified orthopedic surgeon, who had performed appellant’s surgery in
July 2001, advised that appellant’s infection was currently quiescent and provided examination
findings. In a luly 16, 2007 form report, Dr. Marjetko advised that appeliant was at maximum
medical improvement, could work with a Z0-pound lifting restriction, that she avoid repetitive
bending at the waist, and should be allowed to change positions from sitting to standing. Ina
July 16, 2007 treatment note, he noted the history of injury, diagnosed lumbar spine degenerative
disease and opined that he was pleased with appellant’s outcome to date although advising that.

* The Office also advised appeliant that she had been incorrectly paid for intermittent periods from June 12
through July 15, 2007, and that she would later be advised that an overpayment had been created. There is no
indication in the record thal an overpaymeat notiffcation was fssued for these periods. The record, however,
contams 3 final overpayment decision dated June 22, 2607 regarding an overpayment wialing 31,640 89 that was
created Because the Gitice Incorrectly determined that the job appeliant refurned to on March 24, 2003 paid lesy than
the salary for her Jate-of-injury position and thus compensated her af an incofrect rate for the period March 24, 2603
o Japuary 24, 2004, Appellant has filed an appeal with the Board of the June 22, 2007 overpayment dJecision,

Ducket No. 88-649, that will be adfvdicated separately,

-y
s
L




she could require additional surgery in the future, He concluded that she should retura in one

yeAr's time.

LEGAL PRECEDENT

A wage-camning capacity decision is a determination that 4 specitic amount of carnings,
cither actual carnings or carnings from a selected position, represents & claimant’s ability to curn
wages. Compensation payments are bused on the wage-carning capacity determination and it
remains undisturbed until properly modified.? The Office’s procedure manual provides that, “[i)f
a formal loss of wage-earning capacity decision has been issued, the rating should be left in place
unless the claimant requests resumption of compensation for total wage loss. In this instance the
[claims examiner] will need to evaluate the request according to the customary criteria for
modifying a formal loss of wage-earning capacity,™  Once the wage-earning capucity of an
injured employee is determined, a modification of such determination is not warranted unless
there is a material change in the nature and extent of the injury-related condition, the employee
has been retrained or otherwise vocationally rehabilitated, or the original determination wis, in
fact, erroneous.” The burden of proof is on the party attemipting to show a modification of the

wage-carning capacity determination.’

In addition, Chapter 2.814.11 of the Office’s procedure manual contains provisions
regarding the modification of a formal loss of wage-earning capacity. The relevant part provides
that a formal loss of wage-earning capacity will be modified when: (1) the original rating was in
error; (2) the claimant’s medical condition has changed; or (3) the claimant has been vocationally
rehabilitated.  Office procedures further provide that the party seeking modification of a formal
loss of wage-earning capacity decision has the burden to prove that one of these criteria has been
met. If the Office is seeking modification, it must establish that the original rating was in error,
that the injury-related condition has improved or that the claimant has been vocationally

rehabilitated.®

The Office is not precluded from adjudicating a limited period of employment-related
disability when a formal wage-earning capacity determination has been issued.”

ANALYSIS

Applicable case law and Office procedures require that once a formal wage-earning
capacity decision is in place, a modification of such determination is not warranted unless there

! Katlierine T. Kreger, 55 ECAB 633 (260430 - -

' Federal (F ECA) Procedure Manual, Part 2 .- Claims, Reemployment: Determining Wage-Earning Capaciry,
Chapter 2.814.9(a3 {December [595), )
“Staniey 8. Plotkin, ST ECAB 750 (2060,
rd.

" See Federal (FECA) Prucedure Manual, spra nole J at Chapter 281411 (June 1996},

"Sandra D Pruit, 57 ECAR 1% (2005),
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B w miateriad change in the nature and extent of the injury-related condition, the cmployee has
been retrained or otherwise vocationally rehabilituted, or the original determination was, in fact,
crroneous.” The burden of proof is on the party aticmpting Lo show a modification of the wage-
carning cipacity determination.”

The Bourd finds that appellant did not submit sufficient evidence 1o show that the
Office’s March 15, 2004 wage-carning capacity determination was erroneous.”  There is no
evidence of record that the decisivn was in error or that appellant was retrained or otherwise
vocationally rehabilitated and the medical evidence submitted is insufficient to show that there
was a material change in the nature and extent of the injury-related condition beginning in
June 2007,

fn a January 22, 2007 report, Dr. Mardjetko, appeliant’s attending orthopedist, advised
that her osteomyelitis infection was quiescent, and on July 16, 2007 reported that she was at
maximum medical improvement, that he was pleased with her outcome and she should return to
see him in one year. These reports are insufficient to establish that the March 25, 2004 wage-
earning capacity determination should be modified. As noted above, the burden of proof is on
the party attempting to show a modification of the wage-earning capacity. In this case, appellant
has not submitted medical evidence to establish a material change in the nature and extent of her
employment-related conditions."

Appellant, however, is not precluded from receiving wage-loss compensation for
intermittent periods, even though a formal wage-earning capacity determination has been
issued.'” Beginning in June 2007, she claimed intermittent wage-loss compensation because she
was sent home as no light duty was available at the employing establishment. Thus, upon return
of the case record to the Office, her CA-7 claims for compensation should be adjudicated.

CONCLUSION

The Board finds that appellant did not meet her burden of proof to establish that the
March 25, 2004 wage-earning capacity determination should be modified. This, however, does
not preclude her from receiving intermittent wage-loss compensation.

* Stanlev B. Plotkin, supra note 4,

Kz

O Kutherine T, Kreger, supra note 23 Sharon C. Clemenr, 35 ECAB 357 (2004); Federal (FECAY Procudure

Muanual, supra soie 3.
U Seanley B Plotking supra note 4,

.
U Sendra D Pruint, supro ool 7




ORDER

I'T IS HEREBY ORDERED THAT the March 7, 2008 decision of the Office of
Workers” Compensation Pragrams be wffirmed, as modified.

Issued: March [0, 2009
Washington, DC

David S, Gerson, Judge
Employees’ Compensation Appeals Board

Michael E. Groom, Alternate Judge
Employees” Compensation Appeals Board

James A. Haynes, Alternate Judge
Employees’ Compensation Appeals Board
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