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TO:  Grievance File DATE:  April 2009

E Your information D Acknowledge and reply

D Take action D Comment
D Your files D Revise
D Approve D Callme

D What is status? D As per your request
D Please advise investigate and recommend

D Please return D Sign
D Do you have files D Other

USPS and their National Reassessment Program changes failed to apply the ELM 546
Provisions and Article 13 of the Contract in regards to working employees.

Employees working full time had work eliminated or reduced without any justification.
USPS failed to apply the provisions of the National Rehabilitation Act.

USPS actions were Discriminatory to injured workers.

USPS actions were arbitrary and capricious.

USPS failed to address their efforts (there was not one) to locate work.

The USPS did not share their list of necessary work.

The USPS failed to define: biomechanical restrictions or limitations.

The USPS changed a long time past practice of working limited duty workers.

SOUTHWEST COASTAL AREA LOCAL OF THE AMERICAN POSTAL WORKERS UNION, AFL-CIO




1 Introduction to Reasonable
Accommodation

1-1 Policy

It is Postal Service policy (o provide procedures, guidance, and instructions
involving matters of reasonable accommodation, 1o assist managers and
supervisors in meeting our legal and regulatory responsibilities in the
day-io-day decision-making process, involving applicants and emplovees
with disabilities.

1-2 Purpose

This handbook establishes procedures that will enable postal managers and
supervisors {o make sound employment and placement decisions in
reasonable accommodation (o qualified individuals with disabiiilies during the
processes of recruitment, examination, hiring, and internal placement.

1-3 Applicable Laws

131 The Rehabilitation Act

The Rehabilifation Act prohibits discrimination against gualified employees
and [ob appilicants with disabilities in the federal government, including the
United States Postal Service,

The Rehabilitation Act also imposes an obligation on the Postal Service to
find reasonable ways 10 accommodate an individual with a disability so that
he or she can bacome a productive membaer of the workforce. In other words,
the Rehabilitation Act requires the employer o look for new or innovative
ways 1o alter, restructure, or change the ways of doing a job in order o allow
a qualified person with a disability to perform the essential functions of a
particular job.

Handbook EL-307, January 2000 1



1-3.2

1-3.2

Introduction to Reasonable Accommaodation

The Americans With Disabilities Act

The Americans with Disabilities Act (ADA) covers private-secior employers
and the Rehabilitation Act covers public-sector employers.

1-4 Persons Eligible for Protection Under the
Rehabilitation Act

1-4.1

1-4.1.1

1-4.1.2

The Rehabilitation Act protects four categories of people. Regardless of the
specific category, an individual must be qualified 1o perform the job and show
that he or she is one of the following:

& A person with a disability.

L A person with a record of a disability.

= A person associated with a person with a disability.
# A person regarded as having a disability.

Determining Who Is a Person With a Disability

To determine whether an individual is a person with a disability, two questions

must be resolved:

L Does the person have a physical or mental impairment?

L] if so, does that physical or mental impairment substantially imit a major
fife activity?

Defining Physical and Mental Impairments

A physical impairment can include:

E Any physiological disorder or condition.

a Cosmetic disfigurement.

= Anatomical loss affecting one or more of the following body systems!
neurological, musculoskeletal, special sense organs, respiratory,
cardiovascular, reproductive, digestive, genito-urinary, hemic,
lymphatic, skin and endocrine.

Mental impairments can include any mental or psychological disorder, such
as mental retardation or organic brain syndrome, and can alsc encompass
ernotional or mental iliness and specific learmning disabilities.

Physical and mental impairments do not include physical characteristics such
as being overweight, or personaiity traits within the range of normal, such as
poor judgment or a quick lemper,

Defining Major Life Activities

Maijor life activities include such obvious characteristics as hearing, seeing,
walking, speaking, caring for oneself, performing manual tasks, and
breathing. Generally, a major life activity is something of fundamental
sigruficance within the maaning of the Rehabilitation Act, and nol simply an
activity important (o a particular individual. It includes learning and working,

Handbook EL-307, January 2000



Infroduction to Reasonable Accommodation 1-4.2

but does not include activities such as swimming. shopping, or enduring
physical siress.

It is important to note that where individuals claim that they are limited only in
the major life activity of working, they must show that they are significantly
restricted in their ability to perform either a class of jobs. or a broad range of
jobs in various classes, as compared o the average person having
comparable training, skills, and abiiities.

1-41.3 Defining Substantially Limits Criteria

An impairment substantially limits a major life activity if that impairment
renders the individual either unable o perform a major life activity or
significantly restricts his or her performance of that activity as compared t©
the average person's performance of the activity.

Not alf medical conditions are substantiaily limiling. A parson with broken
bones or a sprained ankle does not have a permanent long-term impairment
because the condition will heal within a reasonable time. Similarly, a woman
who has a normal pregnancy (and related conditions) does not have a
permaneant medical condition and therefore does not meet the definition of a
person with & disability. In addition, if an individual employs measures 1o
mitigate his or her impairment (8.g., medication, eyeglasses) the effect of
those measures should be considered in determining whether an impairment
is substantially limiting as to that individual.

Some permanent impairments are not substantially fimiting. A back condition

that places lifting restrictions of 30 or more pounds has been deemed not to

be a substantially imiting condition. Other examples of permanent

impairments that do not constitule a condition that substantiaily limits a major

iife activity are:

B Emplovees who complain that they cannot get along with their
SUPErvisors,

= Simple obesity,

B Aliergies to a particular substance used only in a particular job or type
of job.

142 Determining Who Is a Person With a Record of a
Disability
A person with a record of a disability is someone who does not now, but
sometime in the past, had a medical condition that at that time substantially

limited a major life activity. Examples of persons with a record of a disability
may include:

L] Someone who suffered from cancer but whose cancer is in remission.

® A person who had repeated hospitalizations and numerous periods of
leave for a long term or permanent ailment.
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2 The Reasonable Accommodation
Process

2-1 Questions About Reasonable Accommodation

Questions concerning reasonable accommodation arise in basically two
instances:

= When you are deciding whether a job applicant will be able to perform
the job with or without reasonable accommodation.

= When an employee requests reasonabie accommodation in order o
perform his or her current job.

In either case, you must go through a four-step process 1o determine
whether {0 provide an accommodation 1o the job applicant or the employes,
Those steps are to do the following:

L] Determine the essential functions of the job.

@ identify the abilities and limitations of the individual.

] identify potential accommodations.

i Determine the reasonableness of the accommodations and select
options.

Each step is discussed in detall in 2-2 below.

Remember, this interactive process may require vou to consult and work with

a number of different people, including the individual, medical and safety

personnel, human resources and rehabilitation specialists, supervisors, and
managers.

The four-step interactive process is not required if it is definitively clear an

individual is not a qualified individual with a disability, i.e., temporary
condition such as pregnancy, broken leg, etc. (see 1-4.1.3).
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Article 2.3

ARTICLEZ
NON-DISCRIMINATION AND CIVIL RIGHTS

Section 1. Statementof Principle

The Employer and the Union agree that there shall be no
discrimination by the Ewmplover or the Union against
employees because of race. color, creed, religion. national
origin, sex, age, or maritai status.

In addition, consistent with the other provisions of this
Agreement, there shall be no unlawfud discrimination against
handicapped employees, as prohibited by the Rehabituation
Act.

{See Memo, page 281
Section 2. Commitiees

There are established at the national and APWU Regional/
USPS Area levels Jomt Commitices on Human Rights. The
committees will be composed of responsible representatives
of the Union and responsible management officials. The
committees may develop affirmative action proposals on all
matters affecting ninority groups. The committees will also
be advised of the plan for site selection for facilities planned
for national postal mail networks and major metropolitan
areas, and review gvailability of adequate housing und public
transportation. The commitiees shall meet as required at
mutually agrecable times.

Section 3. Grievances

Grievances arising under this Article may be filed at Step 2 of
the grievance procedure within fourteen (14} days of when
the employee or the Union has first learmed or may
reasonably have been expected to have learned of the
alfeged diserimination, unless filed directly at the national
level, in which case the provisions of this Agreement for



Article 6

ARTICLES
PROHIBITION OF UNILATERALACTION

The Emplover will not ke any actions affecting wages,
hours and other terms and conditions of employment as
defined 11 Section 8(d) of the National Labor Relations Act
which violate the terms of this Agreement or are otherwise
inconsistent with its obligations under aw,

{The preceding Article, Article 3, shall upply to Transitional
Employees)

ARTICLE 6
NOLAYOFFSORREDUCTIONINFORCE

(1Y Each employee who s employed in the regular work force
as of the date of the Award of Arbitrator James J. Healy,
September 15, 1978, shall be protected henceforth against
any involuntary layvoelt or force reduction,

It is the infent of this provision to provide security fo each
such employee during his or her work lifetime.

Members of the regular work force, as detined in Article 7 of
the Agreement, include full-time regulars, part-ime emplovees
assigned fo regular schedules and part-time emplovees
assigned 1o flexible schedules.

{2y Emplovees who become members of the regular work
force after the date of this Award, September 15, 1978, shall
be provided the same protection afforded under (1) above on
completion of six vears of continuous service and having
worked in at least 20 pay periods during each of the six years.

{3y With respect to employees hired into the regular work

force after the date of this Award and who have not acquired
the protection provided under {2} above, the Emplover shall
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Article 13.4
Section 4. General Policy Procedures

AL Every effort shall be made to reassign the concerned
employee within the employee’s present eralt or occupation-
al group. even i such assignment reduces the number of
hours of work for the supplemental work force. After all

eftorts are exhausted in this area, consideration will be given

to reassignment to another crafl or occupational group
within the same installation,

3. The full-time regular or part-time flexible employee must
be able to meet the qualifications of the position to which the
employee s reassigned on a permanent basis. On a

emporary reassignment, gualifications can be modified
provided excessive hours are not used in the operation,

€. The reassignment of a full-time regular or parl-time
flexible employee to a temporary or permancat hight duty or
other assignment shall not be made 1o the dewriment of any
full-time regular on a scheduled assignment or give a
reassigned part-time flexible preference over other part-time
flexible emplovees.

I3 The reassignment of g full-time regular or part-time
flexible emplovee under the provisions of this Article to an
agreed-upon light duty temporary or permanent or other
assignment within the office, such as type of assignment,
arca of assignment, hours of duty, ele., will be the decision of
the installation head who will be guided by the examining
physician’s report, employee’s abitity to reach the place of
cmplovment and ability to perform the duties invobved.

F. An additional full-time regular position can be
authorized within the eraft or occupational group to which
the employee is being reassigned. f the additional position
can be established out of the part-time hours being used in
that operation without ncreasing the overall hour usage. 1
this cannot be accomplished, then consideration will be
iven [0 reassignment to ap existing vacancy.



Employee and Labor Relations Manual

disclosing, §67.32
used in making an invention, 683

Information and information processing resources,
uses and protection of, 667.31

Information Service Centers, collective bargaining
agreement, 421.532

Information system executive, 669

Information Technology/Accounting Service
Centers (IT/ASC) Schedule
career appointments to, 422.621

Initial disability, eligibility for COP, 545.721
Initial level unemployment compensation appeals

as an acceptable reason for LWOP, Exhibit
514.4

Injury compensation (see also COP)
credit for the period of absence, 422.132

894

Index

Injury Compensation control office
coordinating the reemployment of annuitants,

Injury Compensation manager, 541.2f
injury Compensation Program (see FECA; OWCP)

Injury Compensation Program — Notice of
Potential Third Party Claim, PS Form 2562,
547.55, Exhibit 547.55

Injury compensation records, Privacy Act
considerations, 541.14

Injury Prevention Contest, 842.1

Inoculations, not authorized under FECA, 545.24

Inquiries, relating to inventions and patents, 698
In-Service examinations, 332.3

In-service withdrawals, TSP, 537.3
Insignia, 833.7

Inspection Service
appeal of denied claims, §41.55
auditing employee social and recreational
committee operations and funds, §15.79
records involved in an appeal hearing, 554.433
requesting representation by the Department
of Justice, 668.123
submitting employee claims to, 641.53
training, 715.6
Inspection Service employees

service award pins for, 473.234
Inspection Service field offices

Inspector general
as the sole appellate official, 652.233
reporting violations to, ¢

Inspectors (see Postal Inspectors)
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Employee Benefits

April 2008

546.132

546.14
546.141

546.142

546.142

reemployment into the former position or an equivalent one. The names of all

former employees who fully recover from their compensable disabilities more

than 1 year after compensation begins must be entered on a reemployment

list in two groups:

a. Group one includes all those former employees who are entitled to
10-point veteran preference. They must be considered for employment
before persons in group two.

b.  Group two includes all other former employees who fully recover from
their compensable disabilities in more than 1 year. They must be
considered before other sources of recruitment, such as transfers from
other agencies, reinstatements, or appointments from hiring registers.

Rights and Benefits
Rights and benefits are the same as those outlined in 546,122,

Disability Partially Overcome

General

The procedures for current employees cover both limited duty and
rehabilitation assignments. Limited duty assignments are provided to
employees during the recovery process when the effects of the injury are
considered temporary. A rehabilitation assignment is provided when the
effects of the injury are considered permanent and/or the employee has
reached maximum medical improvement. Persons in permanent
rehabilitation positions have the same rights to pursue promotional and
advancement opportunities as other employees.

Obligation
When an employee has partially overcome the injury or disability, the Postal
Service has the following obligation:

a. Current Employees. When an empioyee has partially overcome a
compensable disability, the Postal Service must make every effort
toward assigning the employee to limited duty consistent with the
In assigning such limited duty, the Postal Service should minimize any
adverse or disruptive impact on the employee. The following
considerations must be made in effecting such limited duty
assignments:

(1) To the extent that there is adequate work available within the
employee’s work limitation tolerances, within the employee’s
craft, in the work facility to which the employee is regularly
assigned, and during the hours when the employee regularly
works, that work constitutes the limited duty to which the
employee is assigned.

(2) It adequate duties are not available within the employee’s work
limitation tolerances in the craft and work facility to which the
employee is regularly assigned within the employee’s regular
hours of duty, other work may be assigned within that facility.

(3)  If adequate work is not available at the facility within the
employee’s regular hours of duty, work outside the employee’s
regular schedule may be assigned as limited duty. However, all
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546.143

Employee Benefits

reasonable efforts must be made to assign the employee to
limited duty within the employee’s craft and to keep the hours of
limited duty as close as possible to the employee’s reguiar
schedule.

(4)  An employee may be assigned limited duty outside of the work
facility to which the employee is normally assigned only if there is
not adequate work available within the employee’s work
limitation tolerances at the employee’s facility. In such instances,
every effort must be made to assign the employee to work within
the employee’s craft within the employee’s regular schedule and
as near as possible to the regular work facility to which the
employee is normally assigned.

Former Employees. When a former employee has partially recovered
from a compensable injury or disability, the Postal Service must make
every effort toward reemployment consistent with medically defined
work limitation tolerances. Such an employee may be returned to any
position for which he or she is qualified, including a lower grade
position than that which the employee held when compensation
began.

Note: Placement priority for rehabilitation assignment is the same as for
limited duty.
546.143 Rights and Benefits Upon Partial Recovery

When a current or former employee has partially overcome the injury or
disability, he or she has the following rights and benefits upon reassignment
or reemployment:

a.

448

Seniority. Former employees who are reemployed into bargaining unit
positions or current career employees who are reassigned into such
positions are credited with seniority in accordance with the collective
bargaining agreements covering the position to which they are
assigned.

Probationary Period. Reemployed individuals who have completed
their probationary periods, or would have completed their probationary
periods but for their compensable injuries, are not required to serve a
new probationary period.

Leave Credit. For purposes of computing leave rate accrual, former
upon reemployment with the total time Compensatid;;\‘/as received
from OWCP.

Retirement. Former employees (not reemployed annuitants) who were
Employees Retirement System (see 580) are Credlted with the time
spent on OWCP compensation in computing retirement credit.
Annuitants who are reemployed after a period of separation during
which they received OWCP benefits in lieu of an annuity receive credit
for the separation only after they have qualified for a redetermination of
the annuity. (For additional information on retirement considerations
see the federal CSRS/FERS Handbook, Chapter 102.
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December 24, 2

MANAGERS, HUMAN RESOURCES (AREA;]
MANAGERS, HU *zm?ﬁé RESOURCES (DISTRICT)
MANAGERS. REMOTE ENCODING CENTERS
MANAGER, CORPUORATE PERSONNEL MANAGEMENT

SUBJECT. Changes to the Rehabilitation Act

Effechve Jan 12008 the dafinition of an individual with 2 “disabiily” as def
the Rehabilitation Act and the Americans with Disabllities Act \AJA; wiil be sigrficantiy
expanded. This s due to the passage of the ADA Amendments Act [ADAAA) that sels new
standards for determining disability status, Managers. supervisors and the Reasonable
Agcommaodation Committees (RACs) need to be aware of the extent of the changes inthe
ADAAA so they can assess requssts for reasonable accommodation in accordance with these
naw standards,

Although the Egual Employment Opportunity Commussion (EEQC) will issue regulations
implementing these new provisions, the regulations will not be published by January 7
Nonstheless emplovers must stll comply with the law. Consequently, we are providing vou with
the attached synopsis of the changes in the law 50 that you are fully informed about the new
standards and for uss as a guide in makng reasonable accommodation decisions.

Asg a part of the reasonable accommodation process, RACS first evaluate through an inferaclive
process whath %ﬁ;‘}ii cants or employees are persons with covered disabiliies. When a RAC
finds that an individual does not have a covered disability, the RAC advises the ma”“’ er of s
recommendation. The manager is required to decide whather he/she agrees with { ‘
findings  The manager then advises the person of his/her decision

With the ADAAA, more individuals will have covered disabiiies and the HAC will need o an
themm in the interactive process that includes determination of essential functions identifying
abiliies and Bmitabons, and determining reasonableness of accommuodations

Adthough there s nothing in the statute or its legisiative history which indicates that the ADAAA 18
retroactive, an ndividual who s currently before the RAC and ultimately files an Equal
Empioyment Opportunity (EEQ) complaint will almost certainly have his or her EEC claim heard
after the ADAAA goes into effect. Therefore, cases now pending before the RACs should be
svaluated gf”;iﬁw the new standards, as should any request for reasonable am&wv odation that
arises from now on, i 8 RAC is unsure whether a person has a covered ws;}? ity RAC
should mnm the appropriate fleld law office to obtain guidance in determining the person's
status.

Please share th ormation with your RAC and others who are invoived in the Reasonable
Accommaodalion orocess.

P

Mangala P. Gandhi
%%emag@r
Selection, Evaluation, and Recognition



Synopsis of Changes to Rehabilitation Act by
ADA Amendments Act (ADAAA)

Broad Coverage intendsd. A New Definition for a "Substantially Limiting Impairment

The primary purpose of the amended law was to broaden the universe of individuals who qualify
as disabled u \;uf %@% Act The Act states. for example, that it aims o eliminate disabibty
discrimmation by stating a broad scope of protection 1o be Ev{:ﬁ&ui@ under the ADA T 1o
carry out thus wz% hion, the Act specifically overturned long-standing case law definng
substantial tmitation as one that "prevents or severely restricts” performance of a1
activity. That sta d. says Congress, was "too high.” Instead. the term “substantially imits’
must be interpreted consistently with the broad remedial purpose of the Act and the foous should
now be on whether employers have complied with their obligations under the law.

Notably, the Act does not define exactly what "substantially imits” means. Rather. that
responsibility falls upon the EEOC who s ﬁ:hargfz&d with rewriting the ADA reguiations o define
that term “io provide a broad scope of protection.”  Consequently, in wew of the Act's clear
mandate, we can expect that the inquiry whether a disabliity exists will be far simpler and ies
involved than in the nast indeed, Congress states that the inguiry "should not demand ext %’“%S*‘é%

analysis”

a number of other significant changes that provide gudancs i how
bty These changes are discussad below,

The Act now defines major 4fe activiles. They are’

Canng for onesslf, performing manual tasks. seeing. hearing, ealing,
sieeping. walking, standing, lifting, bending, speaking, breathing. learning.
reading., Z{}:‘zi:ﬁf‘z‘ifa%%ﬂg, thinking. communicating. and working.

woifies that this hist is not meant 1 be exhaustive, thereby opening the door (o those
nake the case that other activiies should be included. Moreover, Congres

e operation of a ma;{}r hodily function” as a magfx life activity. The Actlis
une system, normal cell growth, digestive, bowel, pladder, f“*éi;f‘ﬂ i}g jcal, b ﬁz“y

*“%S;} mmf’}s ciroulatory, endocring, and reproductive functions. Again. this listis nonexhaustive.

Mitigating Measures

Irt angther notabile Wea%{ from the past, the Act forbids consideration of mitigating measures in
assessing whether a disability exists. This means employers cannot consider the m i
effects of ?“‘s’”%fi&%i;%’{a\m, hearing aides, cochlear implants, prosthetics, equipment, assist
technology, or “learmed behavioral or adoplive neurclogical modifications” The sole survivo
this sweeping sdict 18 "ordinary eyeglasses” or contact lenses. Employers are still aliowed o
consider their effect on determining whether an impairment substantally imils & maor life actvity

On a practical level this modification will extend protection to employees suffering from diabetes,
hypertension, cancer, amblyopia and other conditions that can be managed through treatment
and medication

impairments that are Episodic of in Remission

The Act states that “aln impairment which is ﬁ;:xzsczé of in remission is a disability if it would
substantiaily imit a major iife activity when active”

Analysis of Changes 1o Rehabilitation Act by ADAAA Page 1 of 2. 12-18-2008



Like the mitigating msasures provision, this too s targeted 1o brng a5
individusis within the protection of the law. Under ADAAA, employess w rders
allergies bipolar disorder, depression. and other chionic cond Mm prone o flare-ups £an seak
accommodation in the workplace,

Regarded as Disabled

“a a radical departure from prior law, the Act amends what #f means to regard an mdwidual as
eing disabled. Previously, employees had to show that ther xfamr;itzy@f regarded b i
mya irmant as one that substantially imited a major ife actvity  This often meant thal individuais
had io show that the emplover regarded them as incapable of performing a broad rangs a;sf; bs,
not just the 1ob ﬁ’*s\z«y held or desired. Under ADAAA however, an individual can meet the
raquirements of garded as” claim simply by showing that he or she was subjecied © an
aéve{% action prohibited by the Rehabilitation Act because of an actual or percevec mparment
it does not malter whethar that imparment am.salﬁg limits a major ife activity or 18 percewed ©
it a mzé;z:sf iife activity. Consequently, it will be far easier for individuals to assert claims unger
this prong of the Rehabilitation Act

However, hare are two \z‘*g@ﬁa?% qualifiers to this otherwise broad revision, Frsl regarded as
ciaims cann %i‘}% based upon “transitory and minet” imparments. The Act define '
impairment as one with an actual or %Xg}é‘;”*{ﬁu duration of 6 months or less Al the v
ensures that employees will not bring claims of discrimination based upon a broken leg
of the fiu Second the Act states that no reasonable accommodation 1§ required for an f*s Adual
who is regarded as disabled, but who does not actually have a disability. Whils %i% may help
sffset the number of individuals who would otherwise bring such claims, itis ,,m%
significant dent in those numbers given how broadly the term “disability

Cther Notable Statutory Changes

Eindings and Purposes. in keeping with the congressional intent that the ADA provide broad
protection. the Act strikes key language from the "Findings and purpose’ section of the ADA at 42
USC §12101a) 1t amends paragraph (1) which states that "some 43 000,000 Amernicans have
one or more physical or mental disabilities " In s stead is a general statement condemning
disability discrimination and this statement does not reference any numbers of individuals. A
more telling change /s the wholesale deletion of paragraph (7) which states that "individuais with
disabilities are a discrete and insular minority. " Glven that this s no longer consistent wi
Congress view that a disability be broadly construed, itis not surprising that it was & mnaﬁeﬂ

Discrimination: 42 10.5.C §12112{a; sets forth the general rule thal "no covered entity 81
discriminate against a qualified individual with a disability because of the disability of su
mdividual, 7 That provision will now read “no covered entity shall discriminate agamst a qualfied
indwidual on the basis of disabfiity " A similar change was made 1o tm &@W “disenmmate” n
&Ab;s&;t b of this same section  This brings the ADA and Rehabilitation Actin ing wi f
rights laws i o cover discrimnation on the basis of the individual's prot écﬂeﬁ status. :
focus gf‘w on on the merdits of the alleged discnminatory conduct, rather than on the indiv m@; 8
éz*@g&;{mmm

i

§12113, entitied "Cuaiification Standards and ’z‘estg Related to Uncorrected Vision™ Hip
iry pert nent part, z?ai employers can not use gualification standards, employment t&gt%
selection critera "based on an individual's uncorrected vision unless the standards, taest
selection crderia, as used by the covered entity is shown [o be job-refated for the fmcaﬂiw:;s% in
queshion and consistent with business necessity * Essentally. this amendment serves simply (o
oodify establsh -ase iaw

CGualification Standards. The Act adds a new section to the "Defenses” provision of 42 U S ?;
WY
Or &

Analysis of Changes to Rehabilitation Act by ADAAA Page 2 ¢ 12-19-2008



Brief Synopsis of the ADA Amendments Act of 2008 - 'AT&T Yahoo! Mail' Page 1 of 3

Brief 8

ynopsis of the ADA Amendments Act of 2008 Friday, January 9, 2009 7:00 AM

Lak com’ <Lahorchief@act.com»>

The following information was obtained from a variety of websites and represents my reading of the
Act. It does not represent the current position of the APWU.

In 1990, Congress enacted the Americans with Disabilities Act (ADA) to provide a clear and comprehensive
national mandate for eliminating discrimination against individuals with disabilities. Upon enactment of the
ADA | the United States Supreme Court became constitutionally obligated to interpret and enforce the law in a
manner consistent with Congress’s directives. But as a result of several prominent Supreme Court decisions in
ADA cases, legislators in Congress have become displeased by the manner in which the law has been
interpreted. In response, Congress has passed the ADA Amendments Act of 2008 (ADAAA), effectively
expanding the scope of the original law.

In expressing its dissatisfaction with the Supreme Court’s decisions in ADA cases, Congress found that the
Court has “narrowed the broad scope of protection intended to be afforded by the ADA | thus eliminating
protection for many individuals whom Congress intended to protect.” Moreover, Congress found that the
definitions of two seminal legal terms used by the Equal Employment Opportunity Commission (EEOC) were
inconsistent with Congressional intent because they expressed too high a standard for individuals seeking
protection under the law. Thus, Congress drafted the ADAAA with the goal of correcting the judicial contraction
of the ADA ’s scope, as well as the EEOC’s expansion of several of the ADA 's minimum applicability
thresholds.

In June 2008, the House of Representatives passed a version of the ADAAA (H.R. 3195) by a vote of 402 to
17, the Senate unanimously approved its own, slightly different version of the ADAAA (S. 3406) on September
11. Six days later, the House approved the Senate’s version, and, on September 25th, President George W.
Bush signed the bill into law, which will take effect on January 1, 2009 Although the ADA prohibits
discrimination on the basis of disability in several different areas, the ADAAA will likely have its greatest impact
in the employment context, requiring employers with 15 or more employees covered by the ADA to adjust their
policies and procedures to comply with the ADAAA. Some of the new law’s significant provisions are described
below.

Scope of “Disability” Broadened

Determining an individual's entitlement to protection under the ADA hinges on whether or not that individual
suffers from a “disability,” as the term is defined by the ADA . Although other terms and phrases found within
the definition of disability have been changed by the ADAAA, the definition of “disability” itself was not.
However, what the ADAAA does do is state that “the definition of disability...shall be construed in favor of
broad coverage of individuals under [the ADA ], to the maximum extent permitted by the terms of [the ADA ].”
This provision was included in the ADAAA to reinstate the broad scope of protection afforded by the ADA that,
in the view of the Congress, the Supreme Court has improperly narrowed.

List of “Major Life Activities” Expanded

To qualify as a disability under the ADA , a physical or mental impairment must substantially limit “one or more
major life activities” of an individual. In one Supreme Court decision legislatively overruled by the Congress's
enactment of the ADAAA, the Court had held that the word “major” in this context “need[s] to be interpreted
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strictly to create a demanding standard for qualifying as disabled.” In the ADAAA, however, Congress has
explicitly rejected this standard as contrary to the broad scope of protection that is available under the ADA .

Moreover, the ADAAA provides an expanded list of “major life activities,” which includes, but is not limited to:

caring for oneself;

performing manual tasks;

everyday activities such as breathing, seeing, hearing, speaking, eating, sleeping, and walking;
standing, lifting, and bending;

learning, reading, concentrating, thinking, and communicating; and

working.

® & & 0 0 o

The ADAAA aiso introduces a non-exclusive list of major bodily functions, the operation of which constitute
major life activities. The list includes, but is not limited to:

e functions of the immune system;

e normal cell growth; and

o functions involving the digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine,
and reproductive systems.

Loosening of “Substantially Limits” Requirement

While under the ADA a physical or mental impairment must “substantially limit” one or more major life activities,
the ADAAA includes several provisions that loosen this requirement. First, the ADAAA rejects the Supreme
Court’s requirement that the word “substantially” be interpreted strictly to create a demanding standard for
individuals seeking to qualify as disabled. Furthermore, the ADAAA rejects the Supreme Court’s rule that the
word “substantially” be read to mean “prevents or severely restricts.” In this regard, the ADAAA significantly
reduces the degree of impairment required for protection under the ADA .

Second, the ADAAA provides that an impairment that substantially limits one major life activity need not limit
other major life activities to be considered a disability. Third, the ADAAA provides that an impairment that is
episodic or in remission is a disability if it would substantially limit a major life activity when it is active.

Finally, the ADAAA provides that the determination of whether an impairment substantially limits a major life
activity shall be made without regard to the ameliorative effects of mitigating measures such as medication,
prosthetics, hearing aids, mobility devices, and oxygen therapy equipment. This provision in the new law
expressly overrules a case in which the Supreme Court held that determining whether impairment substantially
limits a major life activity requires reference to the ameliorative effects of mitigating measures. However, there
is an important exception to this rule—one that states that the ameliorative effects of ordinary eyeglasses or
contact lenses shall be considered in determining whether impairment substantially limits a major life activity.
The purpose of this exception is to prevent the many individuals who wear either ordinary glasses or contact
lenses from making claims of disability on those grounds.

Relaxation of “Regarded As” Requirement

The ADA prohibits discrimination against an individual who is “being regarded as” having a disability.
Traditionally, an individual claiming that he or she was “regarded as” having a disability had to prove that an
employer regarded him or her as being substantially limited in a major life activity. The ADAAA has lifted this
burden of proof by providing that an individual may be unlawfully regarded as having a disability “whether or
not the impairment limits or is perceived to limit a major life activity.” However, the ADAAA provides that
transitory and minor impairments which have an actual or expected duration of less than six months are not
considered disabilities under the “regarded as” prong of the definition of disability. Additionally, the ADAAA
provides that an employer is not required to provide a reasonable accommodation or make reasonable
modifications to policies, practices, or procedures for an individual who meets the “regarded as” prong of the
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definition of disability.
Shift of Focus in ADA Cases

Through the ADAAA, Congress has conveyed its intent that the primary object of attention in cases brought
under the ADA should be whether covered entities have complied with their obligations and that the question of
whether an individual's impairment qualifies as a disability under the ADA should not demand extensive
analysis. Such a shift is significant because the Postal Service has had success in arguing that an employee is
not disabled under the ADA and is therefore ineligible for its protection. By reducing the amount of attention
that is to be focused on an employee’s status as disabled, it is likely that more ADA cases will end up going to
trial rather than being resolved summarily without a trial.

There is no denying that the ADAAA has expanded the number of individuals who may be entitled to protection
under the ADA . At the very least, the ADAAA has made it easier for employees to state a claim under the
ADA . At this time, the ultimate impact of the ADAAA is difficult to determine. Adding to the uncertainty is the
fact that the EEOC has yet to promulgate any regulations interpreting the ADAAA’s provisions.

Nevertheless, on January 1, 2009, the Postal Service, which is covered by the ADA , will be required to comply
with the new law.

Further information will be provided after the EEOC promulgates the new ADAAA regulations.

Gary Kloepfer
Assistant Director
Maintenance Division

(202) 842-4213
(202) 289-3746 FAX
(202) 251-1495 Cell

WWW.ADWLLOTY
www.unioniabelorg

www. unionshop.aficio.org
www.shopunionmade.org
www.nosweatapparel.com

www.sweatfree.org

www. uaw.org/uawmade/auto/2009/2008vehicles.pdf
www.unionplus.org
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Introduction

Purpose of the Handbook

Handbook EL-505, Injury Compensation, is a comprehensive guide to help injury
compensation control office (ICCO) and designated control point personnel
perform their jobs.

In this handbook, we have attempted to compile and update all applicable U.S.
Postal Service (USPS) regulations, policies, and guidelines into one user-friendly
manual. The handbook serves as both a training tool and a reference guide. It
covers many injury compensation (IC) issues, including:

— The history of the USPS Injury Compensation Program.

— Certain provisions of the Federal Employees’ Compensation Act (FECA).
— Staffing and supplying an ICCO.

— Responses to employee injuries.

— Claims management.

— Records management.

-— Limited duty and rehabilitation.

— Legal issues surrounding injury compensation.

Using this handbook alone is not sufficient for the effective management of a
USPS Injury Compensation Program. A complete list of supplementary IC
resource materials is, therefore, included in Chapter 1.

Finally, it is important to note that while responsible parties and means of
implementation may vary from one installation {o another, the USPS
responsibilities and obligations set forth in the boxed portions of this guide and
labeled “Obligation” are mandatory.

How to Use the Handbook

The Text

This handbook comprises 13 chapters, each beginning with a brief overview of
the topics covered. Chapter 1 is considered a reference chapter and should be
used to answer fundamental questions concerning workers’ compensation. When
a chapter is written for personnel in a specified Postal Service position, the
relevant position is indicated.

Each chapter is separated into sections that refer to various situations you may
encounter through the normal routine of your job. Each situation is followed by
one or more responses you may make, then by specific tasks. The following is an
example of what you will see:
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Claims Management in Case of Death

- Here is a situation.

When the ICCO receives notice of a death from a traumatic injury or potentially from an
occupational disease or iliness...

14.4 Contacting the Employee’s Family — supervisor or ICCO

[

This is one of the
responses, which is...

Contact the employee’s family, and do the following:
—  Offer assistance in completing the appropriate claim form....

— Ensure that the employee’s family is advised of their rights under composed of
FECA.... several tasks.

—  Explain to the employee’s family the distinction between OPM an
OWCP benefits....

if the investigation reveals a basis to challenge the claim, prepare a challenge
package in accordance with Chapter 8, Controversion and Challenge, and
submit this to OWCP along with CA-5 or CA-5b.

Ensure that family contact is conducted in accordance with the local &= Zgbstigniry
installation’s established protocol. note.

Sections showing obligations that result from the law or from USPS policy are
framed with solid lines and labeled “Obligation” as follows:

Obligation: Assigning Limited Duty

When an employee is not totally disabled or has partially overcome the injury or
disability, the USPS must make every effort to assign the employee to limited duty
consistent with the employee’s work limitation tolerance.

Sections that provide information that will help you fulfill the tasks ocutlined are
framed with dotted lines, for example:

Assigning an Employee to Limited Duty

When an employee has partially overcome the injury or disability, the USPS must
make every effort toward assigning the employee to limited duty consistent with
the employee’s work limitation tolerance.

The Appendixes

Throughout the handbook, you will find references to appendixes. You will find
these appendixes at the end of the handbook. They are labeled as follows:

— Appendix A, Abbreviations and Acronyms.

— Appendix B, Addresses.

—  Appendix C, Definitions.

— Appendix D, Forms.
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11. Rehabilitation Program

Overview

Procedures

Potential Rehabilitation Candidates

When you review chargeback reports each accounting period...

11.1

11.2
11.3

Obligation: Recognizing OWCP and USPS Responsibilities

ldentifying Potential Rehabilitation Program Participants ......... area IC personnel
OWCP Pay Statuses

Requesting Referral From OWCP ............... area IC personnel or IC specialist

Responding to the Referral Package Received

FromOWCP ... .. area IC personnel or IC specialist

Medical Evaluation

When medical evaluation is necessary...

1.4

11.5

Evaluating the Results of Medical Examinations .. associate area medical director or
contract medical provider

Evaluation of OWCP Rehabilitation Program Referrals
The Pre-reemployment or Reassignment Medical Examination

Responding to the Results of the Medical Examination .. area IC personnel or ICCO
Results of Medical Examination

Management Refusal

When management refuses to provide a modified job offer...

11.6

Initiating Management Refusal Action .. .. senior IC specialist or district HR manager

Management Job Offer

When management identifies a modified job offer...

11.7
11.8
11.9

11.10

1.1

Identification of Modified Job Assignments

Identifying a Modified Job Assignment ........... ... ... ... . ... ... ... ICCO

Preparing the Job Description ........................ area IC personnel or ICCO

Conducting the Pre-reemployment or Reassignment Interview

With the Employee ... ... 1CCO

Extendingthe Job Offer ... .. ... ... ... ............ area IC personnel or |ICCO
Good Faith Understanding

Responding to the Employee’s Acceptance of the Job Offer ................. ICCO

Direction of the Employee Back to Work
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11.12 Responding to the Empioyee’s Refusal of, or Refusal to Respond to,

thedob Offer ... ... .. i area IC personnel of [CCO
Obligation: Recognizing the Penalty of Refusing Compensation
OWCP Due Process

Employee Relocation

When an injured employee has relocated to another geographical area subsequent to the
Job-related disability...

Obligation: Extending a Job Offer to a Relocated Employee

11.13 Initiating a Job Offer for a Relocated Injured Former Employee . originating district’s
senior IC specialist

11.14 Identifying a Modified Position for Current or Former Employees Who Have
Relocated for Health Conditions ........... area IC personnel or senior IC specialist

11.15 Arranging for Payment of Relocation Expenses .. .............. senior IC specialist
Obligation: Receiving Payment or Reimbursement of Moving Expenses
Relocation Expenses

Employee Return to Work
When the employee returns to work...

11.16 Monitoring the Injured Employee’s Return to Work .. ICCO or employee’s supervisor
OWCP Rehabilitation Specialist Required Follow-Up

1-Year Follow-Up
When the employee has been back to work for 1 year...

11.17  Scheduling and Monitoring the Results of a Follow-Up FFD . ICCO or postal contract

physician
USPS In-House Rehabilitation Program
When an employee’s disability is deemed to be permanent...
Obligation: Providing Rehabilitation for the Permanently Disabled Beneficiary
OWCP Vocational Rehabilitation Services
In-House Rehabilitation Program
11.18 Identifying Potential In-House Program Participants ........................ ICCO
11.19 Scheduling and Monitoring the Results of the FFD to
Determine If a Job OfferCanBe Made ................ area IC personnel or ICCO
11.20 Extending an In-House Rehabilitation Job Offer .......... ... .. .......... ICCO

11.21 Responding to the Employee’s Refusal of the In-House Rehabilitation Job Offer ICCO

11.22 Responding to the Employee’s Acceptance of the
In-House Rehabilitation Job Offer .. .......... ... .. . ... ... ... ICCO

11.23 Responding to the Injured Employee’s ReturntoWork ..................... Icco
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Exhibits

11

11.4a
11.4b

11.6a
11.6b
11.7a
1.7b
1.7¢
11.8a
11.8b
11.8¢
11.9a

11.9b
11.9¢
11.9d
11.9e

11.11a
11.11b
11.11b
11.11b
11.11b
11.11c
11.16a
11.16b
11.21

Office of Workers’ Compensation Program’s Role in Referring Employees to the
Rehabilitation Program

Sample Letter: Task Force Review Letter

Sample Letter: Employee Scheduling for Pre-reemployment or Reassignment
Medical Examination

Sample Letter: Request for Concurrence on a Management Refusal
Loss of Wage-Earning Capacity

Sample Letter: Request for Identification of Rehabilitation Position
Rehabilitation Assignment Priority

Contractual Obligations for Rehabilitation Positions

Sample Modified Job Description

Request for Medical Review of Proposed Job Description

Sample Letter: Rehabilitation Program Job Offer

Sample Letter: Employee Scheduling for Pre-reemployment or Reassignment
Interview

Pre-reemployment or Reassignment Employee Interview Checklist
Restoration Rights and Benefits
Retirement Considerations

Questions and Answers on Retirement Credit for Time Spent in Receipt of Office of
Workers’ Compensation Programs Benefits

Sample Letter: Employee Report to Duty

Sample Form 50 Actions

Sample Form 50 Actions (continued)

Sample Form 50 Actions (continued)

Sample Form 50 Actions (continued)

OPM Notification of Reemployment of a Disability Annuitant

Sample Letter: Post-reemployment or Reassignment Employee Interview
Sample Post-reemployment or Reassignment Supervisor Interview

Sample Letter: Termination of Limited Duty Assignment for Refusal of in-House
Rehabilitation Program Job Offer ’
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11. Rehabilitation Program

Overview

The Joint DOL-USPS Rehabilitation Program was developed to fulfill the USPS
legal obligation to provide work for injured-on-duty (I0D) employees. Providing
gainful employment within medically defined work restrictions has proven to be in
the best interest of both the employee and the USPS. In many cases, returning to
work has aided the employee in reaching maximum recovery. This program is
also one of the most viable means of controlling workers’ compensation costs.

Over the years, an in-house rehabilitation program has evolved and has been
incorporated into the Rehabilitation Program as a means of facilitating the proper
placement and accommodation of current employees with permanent partial
disabilities resulting from injuries on duty. This program is also appropriate for
reassigning to permanent modified positions employees who have not received
compensation but have been in temporary limited duty assignments for an
extended period of time.

From December 1978 to May 1979, DOL and the USPS conducted a pilot
program for the rehabilitation of injured USPS workers through reemployment.
From that pilot program, procedures and forms were developed that provided the
basis for the original guidelines issued in October 1979 and for Handbook
EL-515, Joint Rehabilitation Guidelines (issued in May 1992), now being made a
part of this handbock. The Rehabilitation Program is applicable for both former
and current USPS employees on OWCP rolls.

To be eligible for participation in the Rehabilitation Program, the employee must
meet the following criteria:
— He or she must have an approved FECA claim on file with OWCP.

- He or she must have a job-related, permanent partial disability documented
by medical evidence.

- He or she must be receiving or be eligible to receive compensation payments
for the disability. (Note that an employee working in a limited duty assignment
is eligible for disability compensation but is not receiving it because an
appropriate limited duty assignment has been made available.)
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PACIFIC AREA OFFICE
LABORA RELATIONS

=% LATED STATES
5 FOSTAL SERVICE

December 12, 2003

MEMORANDUM FOR DISTRICT/SR. PLANT MANAGERS

Subject: Arbitration Award Casa No. F301N-4F-C02201183
Reassignment of Limited Duty Employess from Carrier to Clerk Craft

The Pacific Area recently recaived an arbitration award cbnceming the permanent
reassignment of a Lettsr Carrier to a Clerk position as a result of her limited duty status. -

The Arbitrator concluded that managsment falled to mest its obligations to adhers to the ‘pecking
erder for reassignments required by Section 546.142 of the ELM (copy attached). One of the
problems in the case was the lack of documentation to support management’s position that therg

was not adequate productive work in the carrier craft to assign the grievant.

As limited duty assignments ara reviswed it may at times be:;mse necessary to consider

reassignment to othsr crafts, particularly from carrier to clark. We cannot reassign a full-time

employse to a PTF; As such reassignments would be as full-time employese in the gaining craft, at
ls in the gaining craft. Management must document how we are

the bottom of the sémomy ro
making these decisions as we go through the pecking order. When employees protest these

reassignments in addition to grievanoses, there may be disability accormmodation issuss that nesd
to be addressed; managers must discuss thesa issues with the District Reasonabie ,
Accommodation Committes for guidancs as well.

Cnce the Union has established that the facts in the casa ara covered by ELM Section 546,

arvitrators have ruled that the burden, then shifts, to management to producs evidence showing
that management made a geod faith effort to placa the grievant at each level of the pecking order

abovs the level which the employee was ultimately placed.
Documentation should consist, of, but is not limited to the following:
The em;iloyées restrictions and time abla to perform productive duties in his or her craft vs.
tima able to perform duties in the cther craft. '

in the facility, a list of all job dutiss and physical

&

= Employsa complsments for each craft
requirements.

The numper of limited duty and/or parmanent light duty employses assigned to the offics,

listed by nama, rastriction and assignments
s Efforts macs at sach step of ths ELM 548 packing order and why the reassignment could not
. ba made at that Step. :

An sxplanation of why it is imseriant for the employess to be placed in the appropriata craft i
cesignation, such aa the abillty to adaquatsly acsess and mest staffing requirements. J

350 MAIM STREET, RCCM 224 ,
SANFRANCIECO, CAO4198-4401 :
(415} 828-8455 o
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 |f such reassignments are grieved it is crucial that management provide the documentation during
the grisvance process. Additionally, any Union arguments concaming the adverse impact to the
amployss should be rebuttad. Please contact your laber relations office conceming any questicns

you have regarding documentation or grievances on this issua.

Gary L.\Congsly
Manzger, r Relations
Cc: Exacutive Beard

ALRS (Al

MHR (All)

MLR (Al})

| 390 MAIN STREET, ROOM 234
SANFRANCISCO, CA 841854401
[415) 528-84585




PRIORITY FOR ASSIGNMENT OF JOB OFFERS
ELM 546.142

Employee:
SS8N:

The attached job offer satisfies the attached medical restrictions.
It has been created after careful analysis of the work available, and following the criteria specified

in the ELM 546.142 as listed below:

WHENEVER POSSIBLE, ASSIGN QUALIFIED EMPLOYEES TO LIMITED DUTY IN THEIR
REGULAR CRAFT, DURING REGULAR TOUR OF DUTY, AND IN THEIR REGULAR WORK

FACILITY.

REGULAR CRAFT REGULAR TOUR REGULAR FACILITY
[ WITHIN WITHIN WITHIN |

If necessary to change any of the elements to meet the employee's physical limitations
or to provide the employee with suitable work, the elements must be changed in the

following order:

REGULAR CRAFT REGULAR TOUR REGULAR FACILITY
OUTSIDE within within
within OUTSIDE within
OUTSIDE OUTSIDE within
within within OUTSIDE
OQUTSIDE OUTSIDE QUTSIDE




