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U. S. DEPARTMENT OF LABOR 
 

Employees’ Compensation Appeals Board 
____________ 

 
In the Matter of DENNIS A. DANTZLER and DEPARTMENT OF VETERANS AFFAIRS, 

VETERANS HOSPITAL, Coatesville, PA 
 

Docket No. 97-2670; Submitted on the Record; 
Issued July 20, 1999 

____________ 
 

DECISION and ORDER 
 

Before   MICHAEL J. WALSH, WILLIE T.C. THOMAS, 
MICHAEL E. GROOM 

 
 
 The issue is whether the Office of Workers’ Compensation Programs properly terminated 
appellant’s compensation benefits for refusal to accept suitable work. 

 Appellant injured his right arm when a ladder kicked out under him on July 2, 1992.  The 
Office accepted the claim for strain right arm, right shoulder impingement syndrome.  Appellant 
stopped work on July 2, 1992 and he received appropriate disability compensation through 
June 6, 1995. 

 In an attending physician’s report dated May 31, 1995, Dr. Michael J. Maggitti, an 
attending Board-certified orthopedic surgeon and appellant’s treating physician, checked that 
appellant was unable to return to his regular work and that his disability would continue for 90 
days or more.  He noted that appellant was partially disabled and that he should not perform any 
overhead use of his right upper extremity, avoid repetitive use of the right upper extremity and 
not carry or lift over five pounds. 

 In a letter dated July 5, 1995, the employing establishment advised appellant that 
Dr. Maggitti indicated that he was disabled from performing his usual employment, but was 
capable of light-duty work.  The employing establishment requested appellant to report for 
light-duty work in engineering services on July 10, 1995 from 8:00 a.m. to 4:30 p.m.  The 
employing establishing informed appellant that his refusal to perform the offered light-duty 
position would result in any leave taken being charged to his annual leave, sick leave, leave 
without pay or absence without leave.1  The employing establishment did not provide a 
description of the position offered or the physical requirements of the position. 

                                                 
 1 By letter dated October 24, 1995, appellant’s representative indicated that appellant had submitted CA-8’s, but 
had not received compensation in the past three months. 
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 In attending physician reports dated September 5, October 6, November 3, December 1 
and December 29, 1995, Dr. Maggitti indicated that appellant was capable of performing 
light-duty work provided he avoid repetitive work involving his right upper extremity, restricted 
overhead use of his right upper extremity and he was not required to lift more than 10 pounds. 

 In a November 3, 1995 treatment note, Dr. Maggitti2 noted that appellant had been 
involved in an automobile accident on October 16, 1995 and appellant denied any injury to his 
right shoulder. 

 By letter dated December 1, 1995, the Office advised appellant that payment could not be 
authorize for periods when appellant was not totally disabled and requested appellant to provide 
information on his October 16, 1995 automobile accident. 

 In a letter dated January 10, 1996, the employing establishment offered appellant a 
light-duty position which was not permanent and advised that appellant would be returned to his 
original position of industrial equipment mechanic when released for full duty.  The position 
duties included generator testing, minor equipment repair and miscellaneous assignments such as 
performing inventory checks for chemicals and inventory parts, etc.  The employing 
establishment noted that the work mentioned was within the restrictions noted by his physician.  
Under the position duties, the employing establishment noted that the work could be performed 
within the appellant’s physical restrictions.  The employing establishment requested appellant to 
report for the position on Monday, January 29, 1996.  Dr. Maggitti indicated on February 2, 
1996 that the position was appropriate for appellant as described. 

 In a letter dated February 14, 1996, the Office advised appellant that the position of 
light-duty worker, engineering services was currently available, that it would consider any 
reasons for refusal and that if he did not accept the offered position within the next 30 days, a 
decision would be issued terminating benefits under 5 U.S.C. § 8106(c) if he failed to adequately 
justify why he refused the job offer. 

 In a letter to the employing establishment dated February 14, 1996, the Office indicated 
that appellant had not been paid compensation since June 6, 1995.  The Office noted that it had 
received the employing establishment’s light-duty offer, but that the offer failed to address 
whether light duty was made available to appellant since June 7, 1995. 

 By letter dated February 22, 1996, the employing establishment stated that appellant had 
been on leave without pay since June 7, 1995 and that at no time did he advise the employing 
establishment that he was capable of returning to light duty nor did he seek a light-duty position.  
The employing establishment did not advise whether the 1995 light duty was made available to 
appellant after he was placed on leave without pay. 

 By letter dated March 12, 1996, appellant’s representative enclosed appellant’s responses 
indicating that he required “clarity on the duty of positions offered and a position description” 
before accepting or declining.  Appellant’s representative requested further details of the position 

                                                 
 2 The note was initialized “MJM” which are Dr. Maggitti’s initials. 
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such as the number of hours he would be required to lift, stand, sit, walk and the weight he 
would be expected to lift and carry. 

 By letter dated March 28, 1996, the Office found the requests for clarification on the 
position description requested by appellant and his representative were insufficient to justify 
refusal of the offered position.  The Office informed appellant that he had 15 days to accept the 
position and that no further reason for refusal of the offer would be considered. 

 By decision dated April 16, 1996, the Office terminated appellant’s compensation 
benefits effective July 10, 1995 on the grounds that he refused an offer of suitable employment.  
The decision stated that he remained entitled to medical treatment for treatment of his 
employment-related conditions. 

 By letter dated April 18, 1996, appellant, through his representative, requested a hearing 
which was held on November 21, 1996. 

 In a report dated April 29, 1996, Dr. Maggitti noted appellant’s work injury history and 
opined that appellant would not be able to return to his preinjury position.  He indicated that the 
restrictions of limited overhead use of the right arm, avoiding repetitive use of the right upper 
extremity and no lifting more than 10 pounds were permanent. 

 Appellant submitted medical reports from Dr. Maggitti dated February 23, July 19, 
August 23 and September 20, 1996 which opined that appellant could not return to his preinjury 
job without restrictions. 

 In a report dated August 5, 1996, Dr. Maggitti opined that appellant had reached 
maximum medical improvement in his right shoulder and that the restrictions for activities 
involving his right upper extremity were permanent.  He stated that appellant’s back problems 
were related to his automobile accident and unrelated to his accepted employment injury. 

 By decision dated January 31, 1997, the hearing representative affirmed the Office’s 
April 16, 1996 decision terminating appellant’s compensation benefits effective July 10, 1995. 

 By letter dated February 21, 1997, appellant, through his representative, requested 
reconsideration of the January 31, 1997 decision and submitted a January 28, 1997 report by 
Dr. Maggitti in support of his request.  In his January 28, 1997 report, Dr. Maggitti noted that 
appellant cannot lift or carry more than 10 pounds, cannot perform repetitive work using his 
right upper extremity and restricted use of his right arm. 

 In a merit reconsideration decision dated May 19, 1997, the Office denied appellant’s 
request for modification of its prior decision. 

 The Board finds that the Office improperly terminated appellant’s compensation benefits 
on the grounds that he refused suitable work. 
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 Once the Office accepts a claim it has the burden of proving that the disability has ceased 
or lessened before it may terminate or modify compensation benefits.3  This burden of proof is 
applicable if the Office terminates compensation, under 5 U.S.C. § 8106(c), for refusal to accept 
suitable work.4  The Office has not met its burden in the present case. 

 Under section 8106(c)(2) of the Federal Employees’ Compensation Act5 the Office may 
terminate the compensation of a partially disabled employee who refuses or neglects to work 
after suitable work is offered to, procured by or secured for the employee.6  Section 10.124(c) of 
Part 20 of the Code of Federal Regulations7 provides that an employee who refuses or neglects to 
work after suitable work has been offered or secured for the employee has the burden of showing 
that such refusal or failure to work was reasonable or justified and shall be provided with the 
opportunity to make such showing before a determination is made with respect to termination of 
entitlement to compensation.8  To justify termination, the Office must show that the work offered 
was suitable9 and must inform appellant of the consequences of refusal to accept such 
employment.10 

 The Board finds that the Office improperly terminated benefits on the basis that appellant 
refused suitable employment for several reasons. 

 First, in initially assessing the suitability of the offered position, the Office procedures11  
provide that a temporary job would be considered unsuitable unless the claimant was a 
temporary employee when injured and the temporary job reasonably represents the claimant’s 
wage-earning capacity.  The procedure manual also states that a temporary job would be 
unsuitable if it would terminate in less than 90 days.12  In the instant case, appellant was a full-
                                                 
 3 Betty F. Wade, 37 ECAB 556, 565 (1986); Ella M. Garner, 36 ECAB 238, 241 (1984). 

 4 See Leonard W. Larson, 48 ECAB ____ (Docket No. 95-1102, issued May 12, 1997). 

 5 5 U.S.C. § 8106(c)(2). 

 6 Camillo R. DeArcangelis, 42 ECAB 941 (1991). 

 7 20 C.F.R. § 10.124(c). 

 8 Camillo R. DeArcangelis, supra note 6; see 20 C.F.R. § 10.124(e). 

 9 See Carl W. Putzier, 37 ECAB 691, 700 (1986); Herbert R. Oldham, 35 ECAB 339, 346 (1983). 

 10 See Maggie L. Moore, 42 ECAB 484 (1991), reaff’d on recon., 43 ECAB 818 (1992); see Federal (FECA) 
Procedure Manual, Part 2 -- Claims, Reemployment and Determining Wage-Earning Capacity, Chapter 2.814.11(c) 
(July 1997). 

 11 See Federal (FECA) Procedure Manual, Part 2 -- Claims, Reemployment and Determining Wage-Earning 
 Capacity, Chapter 2.814.4(b) (July, 1997).  Gerald R. Wilman, 49 ECAB ____ (Docket No. 97-317, issued 
January 30, 1998). 

 12 Id. Cf. Arthur C. Reck, 47 ECAB 339 (1996).  (The Office found that a temporary job would be unsuitable if it 
would terminate in less than 90 days.  The Board found that if, on the date of injury, the employee was temporary 
and the position was modified to reflect that the temporary position would last at least three months, then the 
temporary nature of the position did not make it unsuitable). 
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 5

time employee and the employing establishment offered him a modified position which was 
temporary.  There is no indication that the employing establishment offered appellant a 
permanent position.  The January 10, 1996 letter notes that the position was temporary in nature.  
The Office erred in terminating appellant’s compensation benefits on the basis of his refusal of 
the temporary position as such an offer did not conform with the Office’s procedural 
requirements.  Consequently, appellant demonstrated a valid reason for rejecting the job offering 
as it was a temporary position. 

 The Office failed to follow the regulations governing the Act and the Office’s procedure 
manual provide several steps which must be followed prior to a determination that the position 
offered was suitable and that, therefore, an employee refused or neglected to work after suitable 
work was secured for him. 

 The Office’s procedure manual states that to be valid, an offer of light duty must be in 
writing and must include the following information:  (1) a description of the duties to be 
performed; (2) the specific physical requirements of the position and any special demands of the 
workload or unusual working conditions; (3) the organizational and geographical location of the 
job; (4) the date on which the job will first be available; and (5) the date by which a response to 
the job offer is required.13 

 Section 10.124(b) of the Office’s regulations reads: 

“Where an employee has been advised by the employing agency in writing of the 
existence of specific alternative positions within the agency, the employee shall 
furnish the description and physical requirements of such alternative positions to 
the attending physician and inquire whether and when the employee will be able 
to perform such duties.”14 

 In this case, the Office found appellant was not entitled to wage-loss compensation for 
the period beginning on July 10, 1995 on the grounds that he refused to work after suitable work 
had been procured for him.  There is no evidence that the Office followed its procedure manual 
or the regulations in reaching this conclusion.15  The July 5, 1995 light-duty job offer contained 
no description of the limited-duty position as to the physical requirements or the duties or the 
pay rate.  Instead, the Office determined that appellant had refused to work after suitable work 
had been procured for him, without following the established procedures to determine if indeed 
the position procured on July 5, 1995 for appellant was suitable.16 

                                                 
 13 Federal (FECA) Procedure Manual, Part 2 -- Claims, Reemployment and Determining Wage-Earning Capacity, 
2.814.4(a) (July 1997). 

 14 20 C.F.R. § 10.124(b). 

 15 The Board notes that, at the time of its April 16, 1996 decision, the Office was required to show that the work 
offered appellant on July 5, 1995 was suitable, that it was available and provide appellant an opportunity to accept 
it; see Oleita G. Spiers, 32 ECAB 1297 (1981); Lee B. Hawkins, 30 ECAB 1305 (1979). 

 16 John R. Gerety, Docket No. 86-2162 (issued July 29, 1987).  The Board notes that the January 10, 1996 job 
offer by the employing establishment did comply with the Office regulations. 
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 6

 In determining that appellant was not entitled to compensation after July 10, 1995, there 
is no evidence that the Office secured confirmation from the employing establishment that the 
light-duty position in engineering services, first offered to appellant on July 5, 1995, remained 
open and available to appellant as of January 10, 1996, the date of the second light-duty offer by 
the employing establishment.  In a February 14, 1996 letter, the Office asked the employing 
establishment whether the light-duty position was still available.  In its response dated 
February 22, 1996, the employing establishment did not confirm that the position had been 
available from July 10, 1995 to January 10, 1996, only that appellant had been placed on leave 
without pay.  Thus, the Office failed to obtain confirmation from the employing establishment 
that the light-duty position remained available. 

 Because the Office failed to make a valid offer of employment,17 the Board finds that the 
penalty provision of section 8106(c)(2) was not properly invoked.  The record, therefore, 
establishes that the Office did not meet its burden of proof in terminating wage-loss 
compensation under 5 U.S.C. § 8106(c).  For these reasons, the Board finds that the Office 
improperly invoked the penalty provision of 5 U.S.C. § 8106(c). 

 The decisions of the Office of Workers’ Compensation Programs dated May 19 and 
January 31, 1997 are hereby reversed. 

Dated, Washington, D.C. 
 July 20, 1999 
 
 
 
 
         Michael J. Walsh 
         Chairman 
 
 
 
 
         Willie T.C. Thomas 
         Alternate Member 
 
 
 
 
         Michael E. Groom 
         Alternate Member 

                                                 
 17 Federal (FECA) Procedure Manual, Part 2 -- Claims, Reemployment and Determining Wage-Earning Capacity, 
2.814.4 (c) (July 1997) (advising appellant). 
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United States Department of Labor 
Employees’ Compensation Appeals Board 

 
 
__________________________________________ 
 
KAREN M. NOLAN, Appellant 
 
and 
 
DEPARTMENT OF VETERANS AFFAIRS, 
VETERANS ADMINISTRATION MEDICAL 
CENTER, West Roxbury, MA, Employer 
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Docket No. 05-1710 
Issued: May 16, 2006 

Appearances:       Oral Argument April 4, 2006 
Francis Hurley, Esq., for the appellant 
Miriam Ozur, Esq., for the Director 
 
 

DECISION AND ORDER 
 

Before:
ALEC J. KOROMILAS, Chief Judge 

MICHAEL E. GROOM, Alternate Judge 
 
 

JURISDICTION 
 

On August 15, 2005 appellant filed a timely appeal of a May 18, 2005 decision of the 
Office of Workers’ Compensation Programs’ hearing representative, affirming a July 8, 2004 
decision terminating appellant’s compensation on the grounds that she refused an offer of 
suitable work.  Pursuant to 20 C.F.R. §§ 501.2(c) and 501.3, the Board has jurisdiction over the 
merits of this case. 

 
ISSUE 

 
The issue is whether the Office properly terminated appellant’s compensation effective 

July 11, 2004 on the grounds that she refused an offer of suitable work. 

FACTUAL HISTORY 
 

On October 15, 1989 appellant, then a 32-year-old nurse, filed a traumatic injury claim 
(Form CA-1) alleging that she sustained a back injury in the performance of duty on that date 
from turning over a patient.  She stopped working on October 15, 1989.  The Office accepted the 
claim for a back strain and an L5-S1 herniated disc, and appellant began receiving compensation 
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for temporary total disability.1  Appellant underwent back surgeries on November 29, 1989, 
October 17, 1990, October 25, 1991, July 9, 1996 and July 18, 2002. 

On March 23, 1995 the employing establishment offered appellant a position as a 
modified registered nurse at 16 hours per week.  The record contains a note from an Office 
claims examiner noting that the Office’s procedures state that a job offer of less than four hours 
per day is unsuitable if the claimant is capable of working four or more hours per day.  Appellant 
continued to receive compensation for temporary total disability. 

The Office referred appellant, together with medical records and a statement of accepted 
facts, to Dr. Mordechai Kamel, a Board-certified orthopedic surgeon.  In a report dated June 17, 
2003, he provided a history and results on examination.  Dr. Kamel diagnosed foot drop 
secondary to surgical complication and chronic degenerative disc disease secondary to herniated 
discs at L5-S1 and L4-5.  He noted that appellant had not reached maximum medical 
improvement as the foot drop could recover over the next year.  Dr. Kamel completed a work 
capacity evaluation (Form OWCP-5c) indicating that appellant could work eight hours per day 
with restrictions.  The restriction included a 10-pound lifting restriction of 1 hour, 10 pounds 
pushing and pulling of 2 hours per day and 10-minute breaks every hour.   

On May 3, 2004 the employing establishment offered appellant a position as a staff nurse 
acute care bed control.  The offer stated that the position was for 16 hours per week, working on 
Tuesday and Wednesday.  The physical requirements included 10 pounds pushing, pulling at 2 
hours per day, “10 pounds squatting” (sic) at 1 hour per day, and the offer stated that the position 
would allow frequent changes in position if needed.  

By letter dated May 10, 2004, the Office advised appellant that it found the offered 
position to be suitable.  Appellant was advised of the provisions of 5 U.S.C. § 8106(c)(2) and if 
she failed to accept the position she must provide a written explanation within 30 days.  In a 
letter dated June 1, 2004 and received by the Office June 14, 2004, appellant’s representative 
indicated that he had tried to contact the Office and wished to discuss the May 10, 2004 letter.  
By letter dated June 16, 2004, the Office found that appellant had not offered valid reasons for 
refusing the position, and advised appellant that she had 15 days to accept the position or her 
compensation would be terminated. 

On June 28, 2004 the Office received a June 24, 2004 report from the attending 
physician, Dr. Stephen Lipson, a Board certified orthopedic surgeon, who opined that he did not 
think appellant could tolerate a full eight-hour day.  He stated that appellant required frequent 
change of position and had an intermittent need to recline, could not lift more than 10 pounds 
and he did not believe she could bend, lift or care for patients. 

By decision dated July 8, 2004, the Office terminated appellant’s compensation on the 
grounds that she refused an offer of suitable work.  The Office did not refer to Dr. Lipson’s 
report.  Appellant requested a hearing before an Office hearing representative, which was held on 
March 15, 2005.  On May 10, 2005 appellant submitted an unsigned treatment note from 
Dr. Lipson. 
                                                 
    1 Appellant received compensation based on a weekly pay rate of $721.20 (40 hours per week at $18.03 per hour).  
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In a decision dated May 18, 2005, the Office hearing representative affirmed the July 8, 
2004 Office decision.  The hearing representative found that the Office had properly terminated 
compensation pursuant to section 8106. 

 
LEGAL PRECEDENT 

 
Under 5 U.S.C. § 8106(c) “[a] partially disabled employee who … (2) refuses or neglects 

to work after suitable work is offered ... is not entitled to compensation.”  It is the Office’s 
burden to terminate compensation under section 8106(c) for refusing to accept suitable work or 
neglecting to perform suitable work.2  To justify such a termination, the Office must show that 
the work offered was suitable.3  An employee who refuses or neglects to work after suitable 
work has been offered to him has the burden of showing that such refusal to work was justified.4

In determining whether an offered position is suitable, the Office procedures state:  “[a] 
job which involves less than four hours of work per day where the claimant is capable of 
working four or more hours per day will be considered unsuitable.”5

ANALYSIS 
 

In the present case, the position of staff nurse acute care bed control was offered to 
appellant at 16 hours per week.  As noted above, and as noted by the Office in 1995 when the 
employing establishment offered appellant a 16-hour per week position, a position of less than 
20 hours per week is not suitable when the claimant is capable of working more than 20 hours 
per week.  In this case, the Office based its determination of medical suitability on the June 17, 
2003 report of Dr. Kamel, the second opinion physician, who opined that appellant could work 
eight hours per day with restrictions.   

The Board has held that 5 U.S.C. § 8106(c) is a penalty provision and is narrowly 
construed.6  Based on the Office’s procedures, a job which involves less than four hours of work 
per day is not considered a suitable position in this case.  Since the job offer was limited to 16 
hours per week, the Board finds that it does not represent a suitable job offer.  Accordingly, the 
Board finds that the Office improperly terminated compensation pursuant to 5 U.S.C. 
§ 8106(c)(2). 

 

                                                 
 2 Henry P. Gilmore, 46 ECAB 709 (1995). 

 3 John E. Lemker, 45 ECAB 258 (1993). 

 4 Catherine G. Hammond, 41 ECAB 375, 385 (1990); 20 C.F.R. § 10.517(a). 

    5 Federal (FECA) Procedure Manual, Part 2 -- Claims, Reemployment:  Determining Wage-Earning Capacity, 
Chapter 2.814.4(b) (December 1993).  

    6 Stephen R. Lubin, 43 ECAB 564 (1992).  
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CONCLUSION 
 

The Office did not meet its burden of proof to terminate compensation under 5 U.S.C. 
§ 8106(c)(2).  

 
ORDER 

 
IT IS HEREBY ORDERED THAT the decision of the Office of Workers’ 

Compensation Programs dated May 18, 2005 is reversed. 

Issued: May 16, 2006 
Washington, DC 
 
 
 
      Alec J. Koromilas, Chief Judge 
      Employees’ Compensation Appeals Board 
 
 
 
 
      Michael E. Groom, Alternate Judge 
      Employees’ Compensation Appeals Board 
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United States Department of Labor 
Employees’ Compensation Appeals Board 

 
 
__________________________________________ 
 
J.J., Appellant 
 
and 
 
U.S. POSTAL SERVICE, CHICAGO BULK 
MAIL CENTER, Chicago, IL, Employer 
__________________________________________ 
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Docket No. 08-1286 
Issued: March 10, 2009 

Appearances:       Case Submitted on the Record 
Appellant, pro se 
Office of Solicitor, for the Director 
 
 

DECISION AND ORDER 
 

Before: 
DAVID S. GERSON, Judge 

MICHAEL E. GROOM, Alternate Judge 
JAMES A. HAYNES, Alternate Judge 

 
 

JURISDICTION 
 

On March 31, 2008 appellant filed a timely appeal of decisions of the Office of Workers’ 
Compensation Programs dated August 8, 2007 and March 7, 2008 that denied modification of 
her wage-earning capacity determination.  Pursuant to 20 C.F.R. §§ 501.2(c) and 501.3, the 
Board has jurisdiction over the merits of this case. 

ISSUE 
 

The issue is whether the Office properly denied modification of appellant’s March 25, 
2004 wage-earning capacity determination. 

FACTUAL HISTORY 
 

    On March 16, 1999 appellant, then a 45-year-old mail handler, sustained an 
employment-related lumbosacral strain and right knee contusion when she fell at work.  The 
Office subsequently accepted aggravation of degenerative disc disease and she underwent spinal 
fusion surgery on October 28, 1999.  The surgical hardware became infected and was surgically 
removed on August 21, 2000.  Appellant was placed on the periodic rolls and underwent repeat 
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 2

surgery due to an osteomyelitis infection.  She returned to a modified position on 
March 24, 2003.  By decision dated January 14, 2004, the Office found that appellant’s actual 
earnings fairly and reasonably represented her wage-earning capacity, which was at three percent 
of her prior earnings.  On March 25, 2004 it modified the wage-earning capacity decision, 
finding that she had no loss of wage-earning capacity, as her current wages exceeded her date-of-
injury wages. 

Appellant received compensation for intermittent periods of disability and when no 
appropriate work was available at the employing establishment.  She filed a CA-7 on June 19, 
2007 for the period June 12 to 19, 2007.  On a Form CA-7a, the employing establishment 
certified that appellant was sent home for this period because no work was available within her 
restrictions.  By letter dated June 28, 2007, the Office informed her that, because a formal loss of 
wage-earning capacity decision was in place, it would remain unless one of the described criteria 
for modifying the loss of wage-earning capacity was met.  By decision dated August 8, 2007, it 
denied modification of the March 25, 2004 loss of wage-earning capacity decision.  The Office 
concluded that, even though the employing establishment sent appellant home intermittently 
because no work was available, she had not met one of the criteria for modifying the loss of 
wage-earning capacity determination.1 

On August 20, 2007 appellant requested a telephonic hearing that was scheduled for 
2:00 p.m. on December 13, 2007.  She did not call in at the scheduled time.  Appellant thereafter 
called the Office and a review of the written record was done.  In a December 16, 2007 letter, she 
informed the Office that she had not received the March 25, 2004 decision, that there had been 
no material change in her medical condition, and that she was sent home by the employing 
establishment on the days of claimed compensation because no work was available within her 
restrictions.  By decision dated March 7, 2008, an Office hearing representative affirmed the 
August 8, 2007 decision denying modification of the March 25, 2004 loss of wage-earning 
capacity decision. 

The relevant medical evidence includes a January 22, 2007 report in which Dr. Steven M. 
Mardjetko, a Board-certified orthopedic surgeon, who had performed appellant’s surgery in 
July 2001, advised that appellant’s infection was currently quiescent and provided examination 
findings.  In a July 16, 2007 form report, Dr. Marjetko advised that appellant was at maximum 
medical improvement, could work with a 20-pound lifting restriction, that she avoid repetitive 
bending at the waist, and should be allowed to change positions from sitting to standing.  In a 
July 16, 2007 treatment note, he noted the history of injury, diagnosed lumbar spine degenerative 
disease and opined that he was pleased with appellant’s outcome to date although advising that 

                                                 
 1 The Office also advised appellant that she had been incorrectly paid for intermittent periods from June 12 
through July 15, 2007, and that she would later be advised that an overpayment had been created.  There is no 
indication in the record that an overpayment notification was issued for these periods.  The record, however, 
contains a final overpayment decision dated June 22, 2007 regarding an overpayment totaling $1,640.89 that was 
created because the Office incorrectly determined that the job appellant returned to on March 24, 2003 paid less than 
the salary for her date-of-injury position and thus compensated her at an incorrect rate for the period March 24, 2003 
to January 24, 2004.  Appellant has filed an appeal with the Board of the June 22, 2007 overpayment decision, 
Docket No. 08-649, that will be adjudicated separately. 
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she could require additional surgery in the future.  He concluded that she should return in one 
year’s time. 

LEGAL PRECEDENT 
 

A wage-earning capacity decision is a determination that a specific amount of earnings, 
either actual earnings or earnings from a selected position, represents a claimant’s ability to earn 
wages.  Compensation payments are based on the wage-earning capacity determination and it 
remains undisturbed until properly modified.2  The Office’s procedure manual provides that, “[i]f 
a formal loss of wage-earning capacity decision has been issued, the rating should be left in place 
unless the claimant requests resumption of compensation for total wage loss.  In this instance the 
[claims examiner] will need to evaluate the request according to the customary criteria for 
modifying a formal loss of wage-earning capacity.”3  Once the wage-earning capacity of an 
injured employee is determined, a modification of such determination is not warranted unless 
there is a material change in the nature and extent of the injury-related condition, the employee 
has been retrained or otherwise vocationally rehabilitated, or the original determination was, in 
fact, erroneous.4  The burden of proof is on the party attempting to show a modification of the 
wage-earning capacity determination.5  

In addition, Chapter 2.814.11 of the Office’s procedure manual contains provisions 
regarding the modification of a formal loss of wage-earning capacity.  The relevant part provides 
that a formal loss of wage-earning capacity will be modified when:  (1) the original rating was in 
error; (2) the claimant’s medical condition has changed; or (3) the claimant has been vocationally 
rehabilitated.  Office procedures further provide that the party seeking modification of a formal 
loss of wage-earning capacity decision has the burden to prove that one of these criteria has been 
met.  If the Office is seeking modification, it must establish that the original rating was in error, 
that the injury-related condition has improved or that the claimant has been vocationally 
rehabilitated.6  

The Office is not precluded from adjudicating a limited period of employment-related 
disability when a formal wage-earning capacity determination has been issued.7  

ANALYSIS 
 

Applicable case law and Office procedures require that once a formal wage-earning 
capacity decision is in place, a modification of such determination is not warranted unless there 
                                                 
 2 Katherine T. Kreger, 55 ECAB 633 (2004). 

 3 Federal (FECA) Procedure Manual, Part 2 -- Claims, Reemployment:  Determining Wage-Earning Capacity, 
Chapter 2.814.9(a) (December 1995). 

 4 Stanley B. Plotkin, 51 ECAB 700 (2000). 

 5 Id. 

 6 See Federal (FECA) Procedure Manual, supra note 3 at Chapter 2.814.11 (June 1996). 

 7 Sandra D. Pruitt, 57 ECAB 126 (2005). 
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is a material change in the nature and extent of the injury-related condition, the employee has 
been retrained or otherwise vocationally rehabilitated, or the original determination was, in fact, 
erroneous.8  The burden of proof is on the party attempting to show a modification of the wage-
earning capacity determination.9 

The Board finds that appellant did not submit sufficient evidence to show that the 
Office’s March 25, 2004 wage-earning capacity determination was erroneous.10  There is no 
evidence of record that the decision was in error or that appellant was retrained or otherwise 
vocationally rehabilitated and the medical evidence submitted is insufficient to show that there 
was a material change in the nature and extent of the injury-related condition beginning in 
June 2007. 

In a January 22, 2007 report, Dr. Mardjetko, appellant’s attending orthopedist, advised 
that her osteomyelitis infection was quiescent, and on July 16, 2007 reported that she was at 
maximum medical improvement, that he was pleased with her outcome and she should return to 
see him in one year.  These reports are insufficient to establish that the March 25, 2004 wage-
earning capacity determination should be modified.  As noted above, the burden of proof is on 
the party attempting to show a modification of the wage-earning capacity.  In this case, appellant 
has not submitted medical evidence to establish a material change in the nature and extent of her 
employment-related conditions.11 

Appellant, however, is not precluded from receiving wage-loss compensation for 
intermittent periods, even though a formal wage-earning capacity determination has been 
issued.12  Beginning in June 2007, she claimed intermittent wage-loss compensation because she 
was sent home as no light duty was available at the employing establishment.  Thus, upon return 
of the case record to the Office, her CA-7 claims for compensation should be adjudicated. 

CONCLUSION 
 

The Board finds that appellant did not meet her burden of proof to establish that the 
March 25, 2004 wage-earning capacity determination should be modified.  This, however, does 
not preclude her from receiving intermittent wage-loss compensation. 

                                                 
 8 Stanley B. Plotkin, supra note 4. 

 9 Id. 

    10 Katherine T. Kreger, supra note 2; Sharon C. Clement, 55 ECAB 552 (2004); Federal (FECA) Procedure 
Manual, supra note 3. 

 11 Stanley B. Plotkin, supra note 4. 

 12 Sandra D. Pruitt, supra note 7. 
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 5

ORDER 
 

IT IS HEREBY ORDERED THAT the March 7, 2008 decision of the Office of 
Workers’ Compensation Programs be affirmed, as modified. 

Issued: March 10, 2009 
Washington, DC 
 
 
 
 
       David S. Gerson, Judge 
       Employees’ Compensation Appeals Board 
 
 
 
 
       Michael E. Groom, Alternate Judge 
       Employees’ Compensation Appeals Board 
 
 
 
 
       James A. Haynes, Alternate Judge 
       Employees’ Compensation Appeals Board 
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From: 
Greg Bell 
To: 
Resident Officers; Regional Coordinators; NBAs;  
Subject: 
Q01N-4Q-C-07180177 NALC Step 4 Settlement on NRP 
Date: 
Monday, July 13, 2009 2:36:07 PM 
Attachments: 
NALC Step 4 Settlement on National Reassessment Process.pdf  
 
The above‐referenced NALC case was scheduled to be heard in national level 
arbitration on June 18, 2009, before Arbitrator Das. The APWU intended to 
intervene in this case because APWU’s interest is affected. However, the NALC 
and USPS reached the above‐referenced pre‐arbitration settlement with the 
Postal Service. The pre‐arbitration settlement provides that the National 
Reassessment Program (NRP) does not change management’s obligations to 
provide limited duty or rehabilitation assignments for injured employees and it 
does not change the provisions of ELM 546; no new criteria for assigning limited 
duty has been established, and assignments will continue to be made in 
accordance with the requirements of ELM 546 and 5 C.F.R., Part 353. In addition, 
light duty assignments are made pursuant to Article 13, and employees on light 
duty will not normally be displaced solely to make new limited duty or 
rehabilitation assignments unless required by law or regulation.  
It appears that the pre‐arbitration settlement reaffirms existing rights of limited 
and light duty employees and applicable provisions governing such assignments, 
and can be used or cited in our grievance procedure based on local fact 
circumstances, where applicable. 
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